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In CASES of ARREST; 


CONTAINING 
CAUTIONS AND INSTRUCTIONS 
AGAINST THE 


IMPOSITION AND EXTORTION 
QF THE 


SERJEANT at MACE, BAILIFF, GAOLER, &c. 


SHEWING, 


How a Perſon is to conduct himſelf on an Arreſt : The Sheriff's 
Power in taking or refuſing Bail: The Remedy a Perſon has 
againſt an Officer for Extortion on __ Bail, or for any 
Severity or Ill- uſage to a Perſon in his Cuſtody, or in a Lock-up 
Houſe : 'The Charges ſuch Houſes have a Right to make under 
the Statutes and Rules of the ſaperior Courts made for that 
Purpoſe, with the Remety againſt aa if they exceed their 
Bounds : The Method of putting in and perfecting Bail above 
on the Return of the Writ, to prevent the Bail being fixed, 
and the Plaintiff obtaining an Aſſignment of the Bail bond; 
with an Account of the Fees the Sheriff and his Officers are 
entitled to on different Proceſs. 


The beſt and moſt approved Method of bringing the Writ of 
Habeas Corpus, with plain and apt Inſtructions for conducting 
and executing the ſame, with the real Expences thereof as ſet- 
tled by the Maſter and Prothonotaries of the * Courts. 

To which are added, 


. Dix Z TIOxs for procuring the Rules of the King's-Bench 
0 and Fleet-Priſons, with the Expences an—_—_— the ſame. 
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ADVERTISEMENT. 


Tun following ſheets are collected from 
a great variety of the beſt law authorities, 
and thrown into a practical ſyſtem of law, 
for the uſe of ſuch as would wiſh to protect 
their perſons and property from the ſeverities 
of the law, particularly from the impoſition 

of the ſerjeant at mace, bailiff, gaoler, &c. 
he ſubject is diveſted of the technical 
phraſes of the ſcience, and divided into chap- 
ters, ſo as to afford uſeful intelligence to ſuch 


who are not of the profeſſion, as well as thoſe 
that are. 


The reader will here find almoſt every 
poſſible fituation a perſon can be in when 
arreſted for a debt, whether real or otherwiſe: 
for example, he will be informed how to 
conduct himſelf on an arreſt, either by giving 
bail or by applying to a Judge to diſcharge 
the fame on ſummons, If bail is neceſſary, 
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how he is to proceed to prevent his innocent 
friends from becoming a ſacrifice to his ne- 
ceſſities. If the circumſtances of his affairs 
are ſuch that he is obliged to render PB: his 
perſon to fatisfy his creditors, how he | is to 
remove himſelf from a private cuſtody to one 
of the public priſons, or from one gaol to 
another; with directions and precedents for 
the doing thereof. And alſo how to obtain 
the rules of the King's- bench or Fleet - pt iſon. 
In ſhort, this book will be found a proper 
caution to thoſe who would avoid the incon- 
veniences of the law, and a ſure guide to 
ſuch who from the caſualties of life become 


ſubject to its powet. 


In order to render this * more compleat 
and uſeful, the expence of each particular 
procedure is given, ſo that the party requiring 
the ſame may ſee, at one view, how far his 
pocket will aſſiſt him, without being put to 
the too common inconvenience of ſpending 
his little _ without obtaining the redreſs 
intended. 
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Bailable Proceſs. 


OR the true underſtanding the following ſheets, the 
the reader muſt be informed, that there are three 
ſuperior common law courts, viz. the court of kings 
bench, the court of common pleas, and the plea ſide of 
the court of Exchequer, which to all intents and purpoſes - 
is a court of common law. Theſe courts cannot hold to 
bail for any ſum under 10/4, and that muſt be verified by 
oath, as will appear by the ſtatutes made relating therets. 
The proceſs for bail in the king's-bench is the bill of 
Middleſex, (a precept of the court) if the patty lives in 
Middleſex ; or if in any other county, the writ of latitat. 
If the plaintiff would wiſh to prevent the deferidant run- 
ning him to a great expenc2 in defending the ſuit, he 
mult proceed by ſpecial capias, grounded on an original 
out of chancery, which will hinder the defendant, When 
judgment is obtained againſt him, from bringing a writ of 
error at law. 


In the common pleas, the proceſs for bail is a capias, 
and in the common law fide of the exchequer the writ of 
guo minus. ' 


By Stat. 13 Car. 2. The legiſlature gave a clauſe for 
bail, called an ac etiam, which is now introduced in all 
writs in the king's-bench and common pleas, where the 
party is intended to be held to _ unleſs the proceedings 

are 


Vet if the cauſe of action amounts to ten pounds, or forty 
Millings, as aforefaid, the plaintiff muſt make and file an 


or commiſſioner of the court out of which ſuch proceſs 


ceſs, for which ſum the ſherift, &c. muſt take bail, and for 


or upwards, and no affidavit or indorſement is made, the 
ſaid, 
forty ſhillings im an inferior court, no ſpecial writ, nor 


iſſued; and every attorney or officer in ſuch court ſuing 


perſon aggrieved, 
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are by original, when, inſtead thereof, in the ſpecial capias 
is ſet forth the count or declaration. | | 


Having premiſed thus much as to writs for bail out of 
the ſuperior courts, it becomes neceſſary to ſhew the reader 
how the liberty and property of every individual Ae pro- 
tected by the ſtatute law, 


For what a Perſon may or may not be arreſted. 


By Stat. 12 Ges. 1. cap. 19. continued by Stat. 5 Geo. 2. 
cap. 27. No perſon is to be arreſted by any proceſs iſſuing 
out of a ſuperior court, unleſs the cauſe of action 
amounts to ten-pounds or upwards ; nor by proceſs of-an 
inferior court, unleſs the cauſe of action amounts to r 
ſhillings or upwards; but muſt be ſerved perſonally wit 
a copy of the procefs, within the juriſdiction of the court. 


avit thereof, (which may be ſworn before any judge 


ſhall iſſue; or elſe before the Officer who ſhall iſſue the 
proceſs, or his deputy ;) and the ſum ſpecified in ſuch 
affidavit muſt be indorſed on the back of ſuch writ or pro- 


no more. But if any writ or proceſs iſſue for ten pounds 


plaintiff muſt not arreſt the body of the defendant, but 
muſt proceed as before directed, when the cauſe of action 
does not amount to ten pounds, or forty ſhillings as afore- 


By Stat. 5 Geo. 2. cap. 27. If the cauſe of an action 
does not amount to ten pounds, in a ſuperior court, nor to 


proceſs ſpecially expreſſing the cauſe of action, muſt be 


forth or iſſuing any ſuch proceſs, forfeits ten pounds to the 


4% 

Note. No perſon is to be arreſted in actions on penal 
ſtatutes, nor in ſlander, treſpaſs, battery, wounding, or 
impriſonment, unleſs by order of court, or warrant-from 
a judge 
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a. judge of the court out of which the proceſs is iſſued 3 
nor in covenant, unleſs for the payment of money. 


On what ground an arreſt muſt be made. 


An arreſt muſt be made by virtue of ſome. proceſs, 
precept, or act of ſome court. 


The King cannot command any one by word of mouth 
to be arreſted ; it muſt be by writ, or order of his courts, 
according to law, 2 nſt. 186. | | 


An officer to whom proceſs, &c, is directed is not to 
diſpute the authority of the court, but muſt execute the 
ſame at his peril. | * 


If a court ſhall award a proceſs to the ſheriff to arreſt a 
man without cauſe, the ſheriff or his officers are not 
puniſhable for arreſting him; and although the juſtices 
afterwards amend their proceſs, yet the ſheriff, &c. ſhall. 
be diſcharged. 20 H. 6. pl. 5. 


Vote. The following diſtinction is made; that when | . 

the court has juriſdiction of the cauſe, and ſhall proceed ' 
erroneouſly, the officer or miniſter of the court is excuſa- 
ble, ſo as no action will lie againſt him; but where the 
court has no juriſdiction of the cauſe, the proceedings are 
coram non judice, and an action will lie againſt the officer, 
without any regard of the precept or proceſs of the court; 
for it is not neceſſary to obey him who is not judge of the 
court, no more than a mere ſtranger. Dalt. t0b. © 


By Stat. 43 Eliz. cap. 6. If any ſheriff, or other per- 
ſon having authority to execute writs, make any warrant 
for the ſummons of any perſon, as upon any writ or ſuit, 
or for the arreſt or attaching of any perſon by his body or 
goods, to appear in any of the courts at 1} otminſter or 
elſewhere, (not having before that the original writ or 
proceſs warranting the ſame,) upon complaint thereof to 
the juſtices of afſize of the county, or to the judges of the 
court out of which the proceſs iſſued, nat only the party 
that made ſuch warrant, but the procurers thereof ſhall 4 
be ſent for by INS, or otherwiſe, as the judges * 

. 2 al | 
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ſhall think good, and be examined upon their oaths, And 

if the offence be confeſſed, or proved by witneſſes, the judges 

ſhall commit the offenders to-the gaol of the county, or 

court where the ſame ſhall be examined, until they have 

ſatisfied the uy aggrieved, not only the ſum of ten 
iſo all fuc 


pounds, but a cofts and damages, as the judges 
ſhall ſet down, that the party has ſuſtained thereby, and 
twenty pounds a-piece for their offence to the king, 


By Stat. 6 Geo. 1. c. 21. No high ſheriff, under ſhe- 
riff, their deputies or agents, ſhall make any warrants, 
before they have in their cuſtody the writs upon which 
ſuch warrants ought to iſſue, on forfeiture of ten pounds, 
And every warrant, to be made out upon any writ out of 
the king's-bench, common pleas, or exchequer, before 
judgment, to arreſt any perſon, ſhall have the ſame day 
and year ſet down thereon as ſhall be ſet down in the 
writ, under forfeiture of ten pounds to be paid by the 
perſon who ſhall fill up or deliver ſuch warrant. 


The Perſon authoriſed to make an Arreſt. | 


The ſheriff is the proper officer for executing all writs 
and procefs of the courts of law, and to him they are to 
be directed; for he is the immediate officer of the king 
and all his courts. He is ſworn to do his office without 


any favour, dread or corruption. In ſome ſpecial caſes 


where there is good cauſe of exception to or againſt the 
ſheriff, writs or proceſs muſt be awarded to the coroner, 
who then ſtands in the place of the ſheriff, For Example: 


Where it is alledged by either the plaintiff or defen- 
dant, that the ſheriff is couſin, or otherwiſe of kindred, 
or tenant to the other party, and the other party does not 
deny it, in ſuch caſes proceſs muſt be directed to the co- 
roners of the county, and muſt be executed by them. 


Dalt. Sher. 97. 


Where the ſheriff is party to the ſuit, the proceſs muſt; 
be directed to the coroner. Keilw. 9b, 6. 


Dalton's Sheriff, p. 97, remarks, that the Jaw books differ 
very much; for ſome hold a difference where the ſherift is 
plaintiff, and where defendant ; for where he is plaintiff, 

the 
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he proceſs ſhall be directed to him againſt the defendant, 

and he may ſerve it himſelf, except Where he is named 
ſheriff in the writ ; for there the coroners muſk execute it. 


Where the ſheriff makes default in ſerving the proceſs, 
it muſt be directed to the coroners. Dalton's eri , 98. 


An attachment againſt the ſheriff muſt be directed to 
the coroners, for his default in ſerving or returning the 


proceſs, &c. Ilid. 


Where partiality is found in the ſherift, the proceſs 
ſhall be directed to the coroners ; and the writ muſt be, 
that the ſheriff ſhall not intermeddle. 176d. 


If the ſheriff be dead or removed, or there be no ſheriff, 
the proceſs muſt not be directed to the coroners, but muſt 
ſtay till another ſheriff is choſen; ibid. for the ſheriff 
being the immediate officer of the court, proceſs muſt not 
go to the coroners but only in ſpecial caſes, as above, 1b, 


Where the original proceſs is directed to the coroners, 
all the ſubſequent proceſs in that ſuit muſt likewiſe be 
directed to the coroners, although the ſheciff be removed, 
dead, acquitted, and another indifferent ſheriff be choſen, 
pending that ſuit and proceſs. Ibid. gg. 


Perſons privileged from Arreſts. 


Peers of the realm or their ſervants may not be arreſted, 
neither may members of parliament or of convocation, or 

their ſervants in the time of parliament or convocation, in 
certain days before and after ; nor ambaſſadors or their 
ſervants ; nor the king's ſervants, without leave ; nor the 
lord-mayor of London; nor thoſe perſons whoſe atten- 
dance is. 74 in how of the 5 at es- 


aua as the j Judges — ok nec ſervants, clerks 
attornies, &c, 


| The perſon of the king is ſo facred, that no violent 
bands may in an caſe be Jaid upon him; neither may he 
de al aa, Yr or ſued by action; but where gs king ſhall 
{ſize any man's land, or take away his good (kaving e 
Sight — his laws lo * — lufee ler 
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muſt ſue unto his ſovereign by way of petition only, 
Stamf. de prarog. 42, 72, 73. | 


*% 


The king's ſervant is not ſo privileged from arreſts, "- 
but that the ſheriff ought to return his writ, unleſs he , 
ſhews his privilege on the arreſt, 1 Keb. 10. * 

The privilege of the houſe of lords is, that no lord * 
of parliament, fitting the parliament, or within the K- 
uſual times of privilege, ſhall be impriſoned or reſtrained ® 
without order of the houſe ; unleſs for treaſon or felony, 9 
or for refuſing to give ſecurity for the peace. Per ord. N 

| par. 18 April, 1626. ' FR F ** 

And their goods taken in execution are to be de-- 3 
livered, as well as their perſons. 1b. 8 May, 1628. Y 


All their menial ſervants and thoſe of their family, and 
alſo thoſe employed neceſſarily and properly about their 
eſtates as well as their perſons, are e This free- 
dom begins from the date of the writ of ſummons in the 
beginning of every parliament, and continues twenty days 
before and after every ſeſſion. Jb. 28 May, 1624. 


By Stat. 1 Fac. 1. cap. 13. If any perſon being arreſted 
in execution, and by privilege of either houſe of parliament 
be ſet at liberty, the party at whoſe ſuit ſuch execution 
was purſued, his executors or adminiſtrators, after the 
privilege of that ſeſſion of parliament in which ſuch pri- v7 
vilege ſhall be granted ſhall ceaſe, may ſue forth a new i 
writ of execution, as if no ſuch former execution had 2 
been ſerved. And no ſheriff or officer, from whoſe cuſ- | 
tody ſuch perſon arreſted ſhall be delivered by privilege, 
ſhall be charged for delivering out of execution any ſuch 
perſon by privilege of parliament ſet at liberty. But this 
act ſhall not diminiſh any puniſhment, to be by cenſure 
in parliament inflicted upon any perſon, which ſhall make 


or procure ſuch arreſt. | 


- 


By Stat. 12 & 13 V. 3. c. 3. Any en may proſecute 
any ſuit in any of his majeſty's court IVeſtmin/ter, or 


in chancery, or exchequer, or the dutchy court, or in the 
court of admiralty, and in all cauſes matrimonial and 


teſtamentary in the court of arches, the prerogative courts 
of 


As io Privilege from Arreſts. - 4 
of Canterbury and York, and the delegates, and in all 
courts of appeal, againſt any lord of parliament, or any 
of the knights, citizens and burgeſſes of the houſe of 
commons, or their ſervants, or any other perſon intitled 
to privilege of parliament, at any time immediately after 
the diſſolution or prorogation of parliament, until a new 
parliament ſhall meet, or the ſame be re- aſſembled, and 
immediately after any adjournment of both houſes for 
above- fourteen days, until both houſes ſhall meet; and 
the ſaid courts may after ſuch diſſolution, prorogation or 
adjournment, proceed to give judgment and to make final 
decrees and ſentences, and award execution thereupon 
any privilege of parliament notwithſtanding ; provided 
that this act ſhall not ſubject the perſon of any of the 
knights, citizens and burgeſſes, or any other perſon in- 
titled to privilege of parliament, to be arreſted during the 
time of privilege ; nevertheleſs if any perſon having cauſe 
of action or complaint againſt any peer, ſuch perſon after 
any diſſolution, prorogation, or adjournment, as aforeſaid, 
or before any ſeſſions of. parliament, may have ſuch proceſs 
out of his majeſty's court of king's-bench, common pleas, 
and exchequer, againſt ſuch peer, as he might have had 
out of time and privilege; and if any perfon has cauſe of 
action againſt any of the knights, citizens, or burgeſſes, 
or any other perſons intitled to privilege of parliament, 
after any diſſolution, prorogation, or ſuch adjournment, 

= &c, fach perſon may proſecute ſuch knight, citizen or 
burgeſs, or other perſon intitled to privilege, in his ma- 
jeſty's courts of king's- bench, common pleas, or exche- 
quer, by ſummons and diſtreſs infinite, which the ſaid 
reſpective courts are impowered to iſſue until they enter 
into a common appearance, or file common bail; and 
any perſon having cauſe of ſuit or complaint may, in 
the times aforeſaid, exhibit a bill or complaint againſt 
any peer, or againſt any of the ſaid knights, citizens and 
burgeſſes, or other perſons intitled to privilege, in the 
chancery, exchequer or dutchy court, and proved there- 
upon by letter or ſulpœna, as uſual, and upon leaving a 
copy of the bill with the defendant, or at his laſt place of 
abode, may proceed thereon ; and for want of appearance 
or anſwer, or for non performance of any order or decree, 
may ſequeſter the eſtate of the party, as is uſed when the 
defendant is a peer ; but ſhall not arreſt the body of any 
of the ſaid knights, citizens and burgeſſes, or other pri- 
: | B 4 vileged 
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vileged perſon, during the continuance of privilege of 
parliament. And where any plaintiff ſhall by reaſon of 
privilege of parliament be ſtayed from proſecuting any 
ſuit commenced, ſuch plaintiff ſhall nat be barred by any 
ſtatute of limitation, or non-ſuited, diſmifſed, or his ſuit 
diſcontinued for want of proſecution, but ſhall upon the 
riſing of the parliament be at liberty to proceed, And na 
ſuit or proceeding in law or equity againſt the king's ori- 
ginal and immediate debtor, for the recoyery of any debt 
originally and immediately due unto his majeſty, or againſt 
any perſon liable to render account unto his majeſty for 
any part of his revenues, or ,pther original or immediate 
duty, or the execution of any ſuch n. ſhall be im- 
peached or delayed by privilege of parliament; yet ſo that 
the perſon of ſuch debtor or accountant, being a peer, 
ſhall not be liable to be arreſted; or being a member of 
the houſe of commons, ſhall not, during the continuance 
of privilege, be arreſted by any ſuch proceedings. 


By Stat. 2 & 3 Anne, c. 18, Any ſuit may be com- 
menced and proſecuted in any of his majeſty's courts at 
We/tminſter againſt any officer or perſon of public truſt, 
for any miſdemeanor, breach of truſt, or any penalty im- 

{ed by law to enforce the due execution hereof; and no 
uch ſuit or execution thereon, although ſuch officer be a 
peer, or one of the houſe of commons, or otherwiſe in- 
titled to privilege of parliament, ſhall be ſtaid by privilege, 
But nothing in this act ſhall ſubje& the perſon of ſuch 
officer, being a peer, to be arreſted ; nor ſubje& the per- 
ſon of ſuch officer, being of the houſe of commons, to 
be arreſted during the time of privilege; and againſt ſuch 

rſon, being of the houſe of commons, ſhall be iſſued 

mmons and diſtreſs infinite, or original bill, ſummons, 
attachment and diſtreſs infinite, which the reſpective courts 
are impowered to iſſue, until they appear. 


By Stat. 11 Geo. 2 c. 24. Any perſon may commence 
and proſecute in Great-Britain or Ireland any fuit in any 
court of record or of equity, or of admiralty, and in cauſes 
matrimonial and teſtamentary, in any court having cogni- 
zance, againſt any peer of Great- Britain, or againſt any 
of the knights, citizens and burgeſſes, of the houſe of 
commons of Great-Britain, or againſt their menial or 
other ſervants, or any other perſon intitled to the privilege 

of 
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A to Privilege from Arreſts. 9 
of the parliament of Great-Britain, immediately after the 
diſſolution or prorogation of any parliament, until a new 

liament ſhall meet, or the ſame be re- aſſembled, and 
immediately after the adjournment of beth houſes for 
fourteen days, until both houſes ſhall re- aſſemble. This 
act ſhall not ſubject any perſon intitled to privilege of 
parliament to be arreſted during the time of privilege ; 
nevertheleſs it ſhall be lawful for any of the courts of the 
great ſeſſions in ales, courts of ſeſſion in the counties 
palatine of Cheſer, Lancaſten and Durham, courts of 
king's-bench, common pleas, and exchequer in Ireland, 
after any diſſolution, prorogation, or ſuch adjournment, 
or before any ſeſſion of parliament, or meeting of both 
houſes, to uſe ſuch proceedings, and to iſſue the like 
proceſs againſt any ſuch peer, or againſt any of the ſaid 
knights, citizens and burgeſſes, or other perſons intitled 
to the privilege of the parliament of Great-Briiain, as the 
courts of king's-bench, common pleas, and exchequer, 
in England, are by 12 & 13 V. 3. cap. 3. impowered 
to uſe ; and it ſhall be lawful for the chancery of Treland 
and the court of _ in the exchequer there to uſe ſuch 
proceedings, and to iſſue the like proceſs, againſt the per- 


| ſons aforeſaid, as the chancery of Great-Britarn, and the 


exchequer in England are by the ſaid act impowered to 
uſe; and ſhall be lawful for any of the other courts before 
deſcribed, * proceſs whereof is not particularly directed 
by the ſaid act, or by this act, ) after any diſſolution, 
prorogation, or ſuch adjournment as aforeſaid, or before 
any ſeſſion of parliament, or meeting of both houſes, to 
iſſue like proceſs againſt w_ ſuch peer, or any of the ſaid 
knights, citizens or burgeſſes, or other perſons intitled to 
the privilege of parliament, as ſuch courts may now law- 
fully iſſue againſt perſons not liable to be arreſtd. And 
where any plaintiff by privilege of parliament ſhall be ſtaid 
from proſecuting any ſuit commenced, he ſhall not be 
barred by any ſtatute of limitation, or non-ſuited, diſ- 
miſſed, nor his ſuit diſcontinued for want of proſecution. 
And no proceedings in law or equity againſt the king's 
original or immediate debtor, for recovering any debt 
originally and immediately due to his majeſty, or againſt 
any perſon liable to render an account for any part of the 
revenues, or other original and immediate duty, ſhall be 
ſtaid in any court in Great-Britain ; yet ſo that the perſon 
of ſuch debtor or accountant, being a prcer of Great- 

| | Britain, 


To The Centleman g, Sc. Pocket Guide, 
Britain, ſhall not be liable to be arreſted upon ſuch ſuit, 
or being a member of the houſe of commons of Great- 
Britain, ſhall not during the continuance of the privilege 
be arreſted upon any ſuch proceedings. 


A member of parliament is privileged, as well in his 
lands and goods as in his perſon ; by Roll C. F. Mich. 24 
Car. B. R. in lord Mohune's caſe, 2 Lilly's Reg. 370. 


If a member of parliament be outlawed, and a capras 
utlegatum iſſued againſt him, and delivered to the ſheriff, 

may ſafely arreſt him thereupon. ; for this writ is, quod 
nom omittas propter aliquam libertatem, ſo that the party 
outlawed cannot be diſcharged thereof by any liberty or 
privilege, for he which is out of the protection of the law 
cannot have the privilege of the law. Per Anderſon and 


Periam Juſtices, H. 31 Eliz. 


Neceflary officers, which attend the parliament, as the 
ſerjeant at arms, the porter at the door, clerks, and the 
like, ſhall not be arreſted for debt or the like, during their 


attendance, Cromp. Author des Courts, fo. 11. 
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Note. Privilege of parliament continues only while the 3 
two houſes are fitting, and ceaſes on prorogation, 2 E. | 
4. fo. 8, Bro. tit. priv. 56. 2 

8 

All protections and written certificates of the members 42 

of the houſe of commons were declared void in law, and "1 


atk” 


none to be granted for the future, and if any ſhall be 
granted by any member, he is to make ſatisfaction to the 
party injured, and be liable to the cenſure of the houſe. 


Per Ord. Par. 30 Jan. 1718. 


By Stat. 10 Geo. 3. Plaintiffs in ſuits have a power to 
proceed and proſecute their ſuits againſt peers and members, 
notwithitanding the meeting of parliament, and their per- 
ſons only are protected from arreſts, Ihe ſervants of 
peers and members are by this ſtatute deprived of any pri- 
vilege they were before entitled to, and may now be ar- 
reſted as common perſons, | 
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| By Stat. 8 Hen. 6. cap. 1. Clergymen called to the con- 


vocation, &c, and their ſervants, ſhall have privilegs, 
whi 


A to Privilege from Arreſts, iT 
while going, continuing there, and returning, which the 
peers and commons of the realm in parliament have. 


By Stat. 1 Rich. 2. cap. 13. Perſons of holy church, 
whilſt they attend divine ſervice in churches, church-yards, 
and-other places dedicated to God, ſhall not be arreſted by 
royal authority, or commandment of ſpiritual lords, in 
e of this liberty of holy church, upon grievous for- 


feiture, ſo as colluſion be not found in the ſaid perſons of 


holy church. 
By the ſame Stat. cap. 15. If any perſon ſhall arreſt an 


perſon of holy church, in churches or church-yards, again 
the liberty of holy church, and thereof be convict, he ſhall 
have impriſonment, and be ranſomed at the kihg's will, 
and make gree to the parties ; provided that the people of 
holy church ſhall not hold them within the churches or 


ſanctuaries by colluſion, 


By Stat. / Ann. cap. 12. All proceſs, whereby the per- 
ſon of any ambaſſador, or public miniſter of any foreign 
prince or flate, or the domeſtic ſervants of any ſuch ambaſ- 
ſador, & c. may be arreſted, or his goods diſtrained, ſhall 
be adjudged void. And the perſons ſuing forth ſuch pro- 
ceſs, their attorneys and ſolicitors, and other officers exe- 
cuting the ſame, being convicted thereof by the confeſſion 
of the party, or by the oath of one witneſs before the lord 
chancellor, and the chief juſtices or any two of them, ſhall 
be deemed violators of the law of nations; and ſhall ſuffer 
ſuch penalties and corporal puniſhment, as they or any of 
them ſhall judge fit. But no merchant or trader, within 
the deſcription of any of the ſtatutes of bankrupts putting 
himſelf into the ſervice of any ambaſſador, &c. ſhall have 
any benefit of this act. And no perſon ſhall be proceeded 
againſt as having arreſted the ſervant of an ambaſſador, &c, 
unleſs the name of ſuch ſervant be firſt regiſtered in the 
ſecretary's office, and tranſmitted to the ſheriffs of London 
and Middleſex, who muſt hang it up in ſome public place 
in their office, 


Eaſter, 4 Ges. 3. Triquet and others v. Bath, On a 
queſtion before the court of king's-bench, whether the 


defendant was really, truly, and bona fide, a domeſtic ſer- 
vant 


it The Gentleman's, r. Pocket Guide, 


want of cout Haſlang, the Bavarian miniſter, or whether 
his ſervice was only colourable, and a mere ſham and pre» 
Fence, calculated to protect him from the juſt demands of 
his creditors, held, That the privilege of — miniſters 
and their domeſtic ſervants depends on the law of nations. 
Stat. 7 Ann, cap. 12. is declaratory of ſuch law. All that 
is new in that /atute is the clauſe ſect. 4. which gives a 
ſummary juriſdiction for the puniſhment of the infractors. 
To entitle a domeſtic ſervant of an ambaſſador to privilege, 
it is enough to prove an actual bona fide ſervice. Vid 


Digeſt of adjudged caſes in K. B. page 754. 


An attorney is privileged fo long as he is an attorney upon 
record, although he does not practice, Lutw, — Di- 
geſt of adjudged cafes in K. B. page 754. 


Where an attorney is ſued as executor or adminiſ- 
trator, he ſhall not be allowed his privilege; nor in a joint 
action, with another not privileged, though if an action 
may be ſerved, the want of privilege in one, ſhall not take 
away the privilege of the other. 1 Salk. 2. 245. 2 Rolle's 
Abr. 1295. 1 Dent. 298. 


If plaintiff and defendant are both attornies of the ſame 
court, the defendant has privilege, and muſt be ſued by bill, 
Barnes caſes, 4to edit. 44. Digeſ of adjudged caſes in K. B. 
pag 75% 


Attornies truck off the roll, are totally deprived of pri- 
vilege, and may be ſued as a common perſon, Rolle's Abr. 


274+ | 


The privilege of an attorney does not hold againſt the 
court of conſcience in London, 3 Burr. page 1583. 


If there be a joint cauſe of action againſt an attorney and 
another perſon, the plaintiff muſt declare againſt both as 
in cuſtody, Comb. 465. 


If an attorney ſues by original or on any proceſs, except 
an attachment of privilege, he thereby waves his privilege 
in ſuch ſuit. Dige/t of adjudged caſes in K. B. page 753- 


Privilege 


— 


As to Privilege from Arete. 73 


Privilege ſhall not be allowed to a man where his wife 
is joined in the action with him. Ny 68. a 


Privilege has been allowed for a clerk in the office of 
cuſtos brævium, and a writ of privilege ſigned by the judges 
of C. B. Cro. Car. 8. 


A filacer claimed his privilege, but was denied it. 
For though the maſter may be privileged, yet the court 
takes no notice of the ſervant, for he has no neceſſary de- 
pendance on the court, 2 Lilh's Abr. 369. 


The lord mayor of the city of London is privileged from 
all actions during his mayoralty, in regard of his office, 
except it be for felony or treaſon, or actions which concern 
freehold ; this is, that he may not be hindered in the go- 
vernment of the city, which being the metropolis of the 
nation, is of higher concernment in reſpect of the public, 
than any man's particular intereſt. Eafter 24 Car. B. R. 
2 Lilly's Reg. 370. 


By Stat. 5 Geo. 2. cap. 30. Every bankrupt ſhall be free 
from arreſts in coming to ſurrender to the commiſſioners, 
and from actual ſurrender for forty-two days, or ſuch fur- 
ther time as ſhall be allowed to finiſh his examination,pro- 
vided ſuch bankrupt was not in cuftody at the time of ſur- 
render; and in cafe ſuch bankrupt ſhall be arreſted for debt, 
or on any eſcape-warrant, coming to ſurrender, within 
the time beforementioned ; then on producing the ſummons 
or notice under the hands of the commiſſioners or aſſignees, 
and giving the officer a copy thereof, he ſhall be diſcharged ; 
and in caſe any officer ſhall detain ſuch bankrupt, ſuch 
officer ſhall forfeit to ſuch bankrupt for his own uſe 51. for 
every day he ſhall detain him. And in caſe any commi ſſion 
of bankruptcy ſhall iſſue againſt any perſon who ſhall have 
been diſcharged by virtue of this act, or ſhall have com- 
pounded with his creditors, or delivered to them his effects, 
and been releaſed by them, or been diſcharged by any act 
of infolvency, then the body only of ſuch perſon ſhall be 
free from arreſt and impriſonment; but the future eſtate 
ſhall remain liable to his creditors (the tools of trade, ne- 
ceflary houſehold goods, and neceffary wearing apparel of , 


uc 


_ 
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ſuch bankrupt and his wife and children only excepted) 
unleſs the eſtate of ſuch perſon ſhall produce clear 15 ſhil- 


lings in the pound, , 


By Stat. 1 Geo. 2. cap. 14. No perſon who ſhall liſt 
himſelf to ſerve on board any of his majeſty's ſhips of 
war, ſhall be liable to be taken out of the ſervice by any, 

- proceſs or execution (other than for ſome criminal matter) 
unleſs for a real debt, or other juſt cauſe. of action, and un- 
leſs before the taking out ſuch proceſs or execution the 
plaintiff or ſome other in his behalf, make affidavit before 
a judge of the court, out of which ſuch proceſs, &c. ſhall 
iflue, or before ſome perſon authorized to take athdavits in 
ſuch courts, that to his knowledge the ſum juſtly due to 
the plaintiff amounts to 20l. a memorandum 8 which oath 
ſhall be marked on the writ, for which memorandum or 
oath no fee ſhall be taken: And if any perſon ſhall be arreſt- 
ed contrary to this act, it ſhall be lawful for a judge of ſuch 
court, on complaint of the party or his officer, to examine 
the ſame, and by warrant to diſcharge ſuch ſeaman without 
fees, upon proof made that ſuch ſeaman was belonging ta 
one of his majeſty's ſhips; and arreſted contrary to this 
act; and alſo to award coſts, for recovery whereof he ſhall We | 
have the like remedy that the plaintiff might have had for .* 
his coſts. And it ſhall be lawful for any plaintiff, on notice 
firſt given in writing of the cauſe of action to ſuch ſeaman 
in his majeſty's ſervice, or left at his laſt place of reſidence 
before his entering into the ſervice, to file a common appear- 
ance in any action for any debt, ſo as to entitle the plain- 
tiff to proceed therein to judgment and outlawry, and to 
have an execution thereupon, other than ; the body 


of him ſo belonging to one of his majeſty's ſhips. 


By Stat. 11 Ges. 2. cap. 2. The ſame with reſpect to 
a volunteer ſoldiers, only that the original debt for which 
he may be arreſted by proceſs or execution muſt amount to 


10l. 


By Rule Michaelmas 15, Car. 2. in K, B. No attorney 
ſhall preſume, at his peril, to make, or cauſe to be made, 
any precept or writ with the'clauſe of ac etiam, &c. againſt. 
any heir, executor, or adminiſtrator ; or in any caſe where- 
by the cuſtom of the court ſpecial bail is not required. 55 

| 5 1 
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By Stat. 8 Eliz. cap. 2. If any perſon ſhall maliciouſly, 
or for vexation, procure any other to be arreſted or attached 
to anſwer in the marſhalſea, or in any court within London 
or in any city, borough, town corporate, or other place, 
where any liberty is uſed to hold plea in actions perſonal, 
at the ſuit of any perſon, - where there is no ſuch perſon 
known, or without the conſent of the perſon at whoſe ſuit 
ſuch arreſt or attachment ſhall be had, every perſon that 
ſhall ſo procure any arreſt,” &c. and ſhall be convicted by 
indictment, preſentment, or by the teſtimony of two wit- 
neſſes, or other due proof, ſhall ſuffer impriſonment ſix 
months, and before he ſhall be delivered, ſhall pay unto 
the party arreſted or attached treble — and ſhall alſo 
forfeit unto ſuch perſon in whoſe name Be ſhall procure 
ſuch arreſt, &c. if there be ſuch perſon known, 10l. 


IV hen an Arreſt may be lawfully made. 


An arreſt in the night as well as the day is lawful, 
9 Rep. 66. Cro. Fac. 486. 3 Salk. 46, 


By Stat. 29 Car. 2. cap. 7. No perſon upon the lord's 
day, ſhall ſerve or execute any writ, proceſs, warrant, or- 
der, judgment, or decree, (except in caſes of treaſon, fe- 
lony or breach of the peace,) but the ſervice of every ſuch 
writ, &c, ſhall be void; and the perſons executing the 
ſame, - ſhall be liable to anſwer damages, as if they had 
done the ſame without any warrant. | 


Il hat places ure privileged from arreſts, and what art not. 


No arreſt muſt be made in the king's palace, where his 
royal perſon reſides. | SINE, 


By Stat. 28 Hen. 8. cap. 12. The great manſion houſe 
purchaſed by the king, late parcel of the poſſeſſions of the 


archbiſhop of York, and the park, and the ſoil of the ancient 
2 at Meſiminſter, and ſhall extend to all the ſtreets 


leading from Charing Croſs, to the Sanctuary Gate at IU .- 


minſter, and in all the tenements on both ſides of the ſtreet 
from the ſaid Croſs to Maſtminſter Hall, ſituate between the 
Thames on the e, and the Park-wall on the weft. 

In 
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In which privilege no one muſt be arreſted without leave 
firſt obtained by petition to the board of green cloth. 


By Stat. 13 Rich. 2. _ 3. The court of the ſteward 
and marſhal of the king's houſe, (i. e. the manſbalſea court, 
ſhall not paſs the ſpace of twelve miles, to be coun 


about the lodging of the king. 


By Stat. 8 & ꝙ M. 3. cap. 27. Any perſon who has any 
money owing to him from any - perſon who ſhall be in 
White-fryars, Savoy, Salisbury- court, Ram-alley, Mitre-court, 
Fuller s-rents, Baldwin's-gardens, Mountague-cloſe, or the 
Minories, Mint, Clint, or Deadman s- place, upon proceſs 
taken out againſt ſuch perſon, may require the ſheriffs of 
London and Middleſex, head bailiff of the liberty of the 
dutchy of Lancaſter, or high ſheriff of Surry, or bailiff of 
the borough of S2uthwark, or their officers, to take the 
Poſſe comitatus, or ſuch other power as ſhall ſeem requiſite, 
and enter the ſaid pretended privileged places, and arreſt, 
and in caſe of reſiſtance or refuſal to open the door, to 
break open any doors to arreſt ſuch perſon upon meſne or 
other proceſs, or to ſeize the goods of ſuch perſon upon 

execution or extent; and it the ſheriff, &c, ſhall neg- 
lect with ſuch force to uſe their beſt endeavours for the 
executing of ſuch proceſs, he ſhall ferfeit to the plaintiff 
100 J. And if in the executing of ſuch proceſs, any per- 
ſon ſhall oppoſe any officer, he ſhall forfeit 5ol. and be 
by ſome juſtice of the peace committed to the common 

ol until the next aſſizes and gaol-delivery, and ſuch 
offender being convicted, ſhall ſuffer impriſonment, and 
be ſet in the pillory; and if any reſcous be made of any 
priſoner taken by ſuch officers, within the ſaid places, the 
perſons making reſcous, or aſſiſting, being convicted, ſhall 
forfeit 5001. to the plaintiff; and if the perſon againſt 
whom ſuch recovery ſhall be had, neglect to pay the ſum 
recovered, with coſts, within one month after judgment 
and demand made, upon producing a copy of the judgment, 
and oath made that the money is not paid, he ſhall by order 
of ſuch court wherein he was convicted of ſuch reſcous, 
be tranſported for ſeven years; and if any perſon who ſhall 
have made any reſcous, (knowing of ſuch offence) being 
convicted, he ſhall be tranſported for ſeven years, unleſs in 
one 


As to what are privileged Places, and what not. 17 
one month he ſhall pay the plaintiff the debt for which he 
brought his action, with coſts, 


By Stat. ꝙ Geo. 1. cap. 28. If any perſon within Suffo/&- 
lace, or the Mint, or the pretended limits thereof, know- 
ingly oppoſe any perſons ſerving any writ, rule or order, 
or other legal proceſs, or any eſcape warrant, or any juſtice 
of peace's warrants, or ſhall make aſſault or abuſe any per- 
ſon ſerving ſuch writ, &c. whereby ſuch perſons ſhall re- 
ceive any damage, every perſon being convicted thereof, 
ſhall be guilty of felony and be tranſported. And upon 2 
complaint to any three juſtices of peace for Surry, by any 
perſon who has any debt —_ to him, from any perſon 
' reſiding in the Mint, &c. (ſuch creditor having legal 


Y proceſs taken out for recovery of his debt, and making 
8 oath before ſuch juſtices, that a debt exceeding 501. is 
IF juſtly due to him from the perſon, againſt whom ſuch 
complaint ſhall be made, and that he believes ſuch perſon 
© does reſide in that place) it ſhall be lawful for the juſtices 
4% to iſſue their warrant to the ſheriff of Surry, or the bailiffs 
*F of Seuthwark, requiring them to take the poſſe comitatus, 

© or ſuch other force as they ſhall think requiſite, and enter 


the ſaid Mint and arreſt, or in caſe of reſiſtance or refuſal, 
to break open any doors to arreſt ſuch perſon, upon meſne 
or other proceſs, and to ſeize goods upon execution or 
extent; and the ſheriff, & c. reſuling on ſuch warrant, with 
ſuch force to uſe his beſt endeavours for the executing ſuch 
= proceſs, ſhall forfeit to the plaintiff 2001. And if any 
perſon ſhall reſiſt any officer of juſtice, or any perſon aiding 
ſach officer within the Mint, &c. or ſhall reſcue any pri- 
ſoner taken upon ſuch writ, &c. within the ſaid place, or 
ſhall there knowingly conceal any priſoner fo taken, or any 
who reſcued ſuch priſoner, or ſhall be aſiiting in reſiſting 
ſuch officer, or in reſcuing ſuch priſoner, or ſhall exerciſe 
any juriſdiction, or join in making any pretended rule or 
ordinance, for ſupporting any pretended priyilege within 
the ſaid place, or for oppoſing the execution of legal pro- 
ceſs, &c. every perſon ſo offending, and being convicted 
thereof on indictment or information, brought within ſix. 
months after the offence, thall be guilty of felony and 
tranſported, And if any perſon wearing a mak or diſguiſed 
habit, or having his face or body diſguiſed, ſhall within 
the ſaid place, Le. join in or abet any riot there, or ſhall 
in any diſguiſe knowingly oppoſe the execution of any legal 
| C | proceſs, 4 * 


1 — _—_ * 
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proceſs, &c. or aſſault or abuſe any perſon ſerving fuclt 


proceſs, &c. every ſuch perſon, being convicted, ſhall be 
guilty of felony and tranſported. And every perſon who 
ſhall apprehend any ene guilty of the offences aforeſaid, 
and proſccute him till convicted, ſhall receive for every 
ſuch offender 40 l. to be paid by the ſheriff of Surry, with- 
out fee, in one month after ſuch conviction, and demand 
thereof made by tendring a certificate to the ſheriff of the 
county, before whom ſuch offender was convicted, certify- 
ing his conviction; and that he was taken by the perſon 
claiming the reward ; and in caſe of diſpute touching the 
reward, the judge ſhall in the certificate direct the reward 
amongſt the parties, in ſuch ſhares as ſhall ſeem reaſonable; 
and if ſuch ſheriff ſhould die or be removed, the ſucceeding 
ſheriif ſhall pay it in one month; and if the ſheriff make 
default, he ſhall forfeit to the perſon, to whom ſuch money 
ſhall be due, double the ſum he ought to have paid, to be 
recovered with double coſts. And if any perſon ſhall be 
killed by ſuch ottender in endeavouring to apprehend him, 
the executors, &c. of each perſon ſo Lilled (on certificate 
of the judge of aſſize, or the two next juſtices of peace) 
ſhall receive 401. from the ſherift of the county where the 
fact was committed; and on failure of payment, ſuch ſhall 
forfeit double the ſum to be recovered with double coſts. 
And if any ſuch apprehender or proſecutor is guilty of any 
of the ſaid offences, not being in priſon for the ſame, and 
convicting two or more, he ſhall not only have the reward, 
but alſo be intitled to a pardon ; and the charge of raiſing 
the paſſe cemitatus, or other power for cnforcing the execu- 
tion of this act, or the act of 8 & 9 V. 3. cap. 27. ſhall 
be paid by the ſheriff. And nothing in this act ſhall repeal 
the ſaid act, or any law in force againſt pretended privileged 
places, or for ſuppreſſing riots, except im caſes wherein 
other proviſion is made by this act. 


By Stat. 11 Gee. 1. cap. 22. If any number of perſons 
not leſs than three, ſhall within the hamlet of Mapping, 
Stepney, or any other place within the bil/s of mortality of the 
cities of London and Weſimiuſter, wherein perſons ſhall 
unlawfully aſſemble for the ſheltering themſelves from their 
debts, of which complaint ſhall have been made by pre- 
ſentment of the grand jury at a guarter ſeſſians, knowingly 
obitruct any perſons ſerving any writ, rule, or order of any 
court, or other legal proceſs, and {hall aſſault or abuſe any 


perſon, 


- 
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perſon, ſerving or executing ſuch writ, &c. whereby ſuch 


perſon ſhall receive bodily hurt, the offender being convict- 
ed ſhall be guilty of felony and tranſported for ſeven years. 


And upon complaint to a judge out of any court, out of 
which the writ ſhall iſſue, of oppoſition within the ſaid ham- 
let, or elſewhere within the b//s of mortality, wherein ſuch 
perſons ſhall unlawfully aſſemble, &c. * perſons who 
have debts due to them from any perſons ſheltering as afore - 
ſaid, the creditor having any legal writ or proceſs, and 
making oath before ſuch judge, that a debt exceeding 5ol. 
is juſtly due to him from the perſon againſt whom ſuch 
complaint ſhall be made, and that ſuch creditor yerily be- 
lieves, that the perſon is ſheltered within ſuch place, ſuch 


judge is authorized to iſſue his order to the ſheriff, his de- 


puty or officers, injoining him or them to take the poſſe co- 
mitatus, and enter the ſaid hamlet, or any place elſewhere, 
&c. mentioned in the ſaid oaths, and to arreſt ſuch perſon 
on any meſne proceſs, extent or execution, and to ſeize 
the goods of ſuch perſon upon any execution or extent; and 
if ſuch ſheriff ſhall wilfully neglect to uſe his beſt endea- 
vours for the executing ſuch proceſs, &c. he ſhall forfeit to 
the plaintiff 2061. And if any perſon ſhall knowingly reſiſt 
any officer of juſtice in the execution of any writ, &c. in 
the ſaid hamlet, &c, or ſhal] reſcue any priſoner taken upon 
ſuch proceſs, &c, or ſhall . harbour or conceal 


any priſoner ſo taken, or any perſons who reſcued ſuch 


priſoner, or ſhall be knowingly abetting in reſiſting any 
any ſuch officer, or in reſcuing ſuch priſoner, the offender 
being convicted upon indictment, or information to be 
brought within fix months after the offence, ſhall be a fe- 


O 


lon and tranſported for ſeven years. | 
Of Arreſts in general, and haw they are to be made. 


All writs and proceſs directed to the ſheriff, are uſually 
delivered to the under ſheriff, and he makes out warrants 
to the ſheriff's bailiffs to execute them. Or he may make 
ſuch warrant to a ſtranger. 


The high ſheriff may execute them himſelf; or the 
high ſheriff may command his under ſheriff, bailiff, or 
other {worn or known officer, to ſerve or execute them. 
And ſuch commandment by word is good, without any 


precept in writing, Dalt, 103. 
C2 If 
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If the ſheriff command another man (that is no ſworn 
or known officer) to ſerve or execute any writ or proceſs, 
or other warrant, he muſt deliver him the writ itſelf, or 
elſe a precept in writing; otherwiſe an action of falſe im- 
priſonment will lie for the arreſt, ibid. 


The bailiff or other officer to whom any warrant is di- 
reed and delivered, ought with all ſpeed and ſecrecy to 
execute the ſame. ibid. 


% 


If an action be entered in either of the counters in Lon- 
don, a ſerjeant may arreſt the party without the ſheriff's war- 
rant, For the entry of the action there, is a warrant in 
law for the arreſt, and the ſerjeants are the attendants at the 
counters, and may take notice of ſuch entries; it being the 
cuſtom of the city, uſed time out of mind, 1 Lilly 94. 


Every man is bound by the common law to aſſiſt not 
only the ſheriff in his office for the execution of the king's 
writs (which are the commandments of the king) accord- 
ing to law; but alſo his bailiff, that has the ſheriff's war- 
rant in that behalf has the ſame authority which the ſheriff 
has, for the ſheriff cannot do all himſelf, and if they do it, 
not being required, they ſhall be fined and impriſoned ; but 

this is to be underſtood where the ſheriff may lawfully do 
it, and that before the ſheriff does uſe any force, he ought 
to demand, according to the law, the goods to be delivered, 
fo as replevin might be thereof made, on refuſal force ought 
to follow, and not to precede tie commandment of the law, 


2 Inſt. 193. x 


By Stat. 23 Hen. 8. cap. 10. No ſheriff, under ſheriff, 
bailift of a franchiſe, or other bailiff ſhall take any thing 
of any perſon by him arreſted or attached, nor of any other, 
for the ſparing of any arreſt er attachment of the body; 
nor of any perſon arreſted or attached, for fine, fee, ſuit 
of priſon, letting to bail, or ſhewing any eaſe or favour, 
except for the (ſheriff 20d. the bailiff which makes the ar- 
reſt or attachment 4d, and the gaoler, if the priſoner be com- 
mitted, 4d. on forfeiture of treble damages to the part 
aggrieved, and 40l. one moi*ty to the king, and the other 
to the proſecutor, provided that the warden of the Fleet, 


and of the palace at // 22 ſhall not be damaged hereby. 
A perſon 
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A perſon arreſted in JV:/minfler Hall, while the court 
is ſitting, may be diſcharged on motion, if arreſted on meſne 
proceſs, W cannot if taken in execution ; though even in 


that caſe the officer is puniſhable by the court. Bulx. 85. 
Vide Salk. vol. 3. page 46. | 


Eafter 7 Will. + Anonymous. Adjudged, That a common 
bail is not bound to ſhew his warrant, either at the time 
of the arre/?; or at at any time after; but he is bound to 
ſhew the cauſe of the arre/f, and at whoſe ſuit; but a 
ſpecial bailiff may be required to ſhew his warrant, for he 
is not known as a common bailiſt is, and no man is bound 
to ſubmit himſelf to one who is not known or preſumed to 


have an authority. Moor 767. 6 Rep. 54. 9 Rep. 69. 


If a writ is returnable, 9 Feb. or ix eight days of the 
purification, &c. and the defendant cannot be arreſted by 
virtue of ſuch writ, either on the foth or 11th of February, 
though it is before the fourth day after, if the perfor. is 
arreſted, the officer cannot juſtify it, either in an action of 
treſpaſs or falſe impriſonment brought againſt him ; but if 
the defendant be hs N on a ca, ” on the ninth day of 
February, which is the very day the writ was returnable, 
the arreſt is good. 3 Cre. 180, 408. Mor 711. Sid. 229. 


Vide Salk. vol. 3. page 46. 
Trinity, 7 IW. 3. Wilſon v. Tucker. An arreſt on a 


Sunday is void arre/t, and an action of falſe impriſonment 
lies againſt the officer, at the {uit of the party arreſted, 


Vid. Salkeld, vol. 1. p. 78. 


Bail may take the principal on a Sunday and conkne kim 


till Monday, and then render him, it being deemed no 


ſerving of proceſs, The ſame where the ſheriff arreſts a 
defendant on a Saturday and he eſcapes, he may take him 
on a Sunday, it being only a continuance of the former 


impriſonment. Med. caſes, 231. 


Michaeimas, 7 W. z. The King v. Kendal and Roe. On 
a habeas corpus directed to the keeper of Newgate, he re- 
turned, that the defendants were committed to his cuſtody, 
by a warra'it from Mr. Secretary Turnbull for high- treaſon, 


in aiding and aſſiſting Sir J. M. to eſcape, who was com- 
C 3 mitted 
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mitted to the cuſtody of a meſſenger on ſuſpicion of high- 
treaſon, &c. 


Exceptions being taken to this return; Holt, chief juſ- 
tice declared, that at Norw:zch aſſizes it was ruled by Hale, 
chief juſtice, that if a juſtice of peace directs a warrant 
to any particular private man, he may execute it and 
arręſi the party, and well juſtify the execution, in an 
action of fal ie impriſonment; and further, that the Tower 
was conſidered by the law, and really was a priſon, within 


the habeas corpus at, Gibbon's caſe. Vide Raym. vol. 1. 
p- 65. 


Eaſter 8. W. 3. Anonymous. Where a capias is awarded 


againſt W. R. and a common bailiff knows the writ to be 
in the hands of the ſheriff: 


Per Holt, C. J. He may arreſt W. R. without ac- 
tually having the warrant, Vide Salk. vol. 3. p. 46. 


Mich. g. W. 3. Brown v. Burlace. In this caſe it 
was held, that the Temple is extra- parochial, and not within 
any pariſh, nor within the city of London ſo as to come 
within the cſoms, but within the county of the city; and 
that the hite-friars was within the juriſdiction of the city. 


Dugdale and Stetu ſay, that the Temple is privileged 
from arreſtt, by the grant of the King. 


Per Halt, C. J. If the king has made ſuch a grant it 
is void, becauſe the Templars have no court of juſtice 
within themſelves; yet the court inclined not to counte- 
nance arreſis in the Temple in term time; but would not 
ſet aſide the arreſt of the defendant, who was arre/ted in 
the Temple; and therefore he was held to ſpecial bail, 


Digeſt of adjudged caſes in K. B. page 110. 


Michaelmas 10 VM. 3. Savil v. Roberts. The caſe of 
Chamberlain 'v. Preſcot being cited in the above cauſe, 
Holt, C. J. ſaid, that he had a manuſcript report thereof 
drawn up by Bridgman, chief juſtice of C. B. wherein 
the caſe is thus ſtated, C. brought an action on the caſe 
againſt P. in which he declared that the defendant P. 
cauſed him falſely and malicioufly to be indicted on the ſtat, 
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2 El. cap. 2. for having cauſed C. to be arre/ed at the 
ſuit of S. without his conſent, of which he was acquitted, 


&c. After verdict for the plaintiff, it was moved in arre/t 


Y judgment in the ting bench, and judgment was entered 


for the plaintiff. On which errzr was brought in the 


exchequer chamber, and after the reſtoration that caſe had a 


great debate; and the judgment of the #ing's-bench for 
maintaining of the action was reverſed. Bridgman, chief 
juſtice, was againſt all fuch actions. But it appears by 
his report, that this was not the reaſon of the reverſal of 
the judgment, but becauſe C. was indicted for what was no 
offence at all; for, in fact, P. arreſted C. in his own 
name, and the name of S. for a debt due to them jorntly, 
which was lawful without the conſent of S. and if S. did 
not appear, if it were in a perſonal action, he might be 
nonſuited, if in a real action, ſummoned and ſevered; and 
therefore it was held to be no offence, Vide Raym. vol. 1, 


page 380. 
Trinity 12 W. 3. K. B. The King v. Fowler. The defen- 


dant was arre/ted on an excommunicatione capients, The fig- 
#ificauit expreſſed, that the defendant was excommunicated 
for contumacy in a ſuit, for withholding tythes, and other 
eccleſiaſtical dues. The defendant brought his habeas 
corpus, directed to the ſheriff of the county, &c. or to the 
gaoler who returned the warrant of the ſheriff on the 
excommunicatione capiends, &c, The counſel for the 
crown took exception 40 the return, that as it appeared on 
the recital of the /jgnificavit in the warrant, the defendant 
was excommunicated in a ſuit for tythes or eccleſraftical 
dues in the disjun&ive and therefore ill, becauſe the cauſe 
of excommunication ſhould appear to be ſufficient, and 
the /pectalty of it ought to be ſhrwn. For perhaps the 
eccleſiaſtical dues may be ſuch as he was not obliged to pay. 
Excommunication ſo generally pleaded, without ſome 
other ſpecial cauſe, will not be ſufficient to ſtay another's 
ſuit. 8 Co. 68, 6 Trollop's caſe; and the King v. Sanchce 
was Cited, where on a writ of habeas corpus the defendants 
were returned, committed by a warrant of two juſtices of 
peace in purſuance of ſtat. 27 Hen. 8. cap. 20. for contu- 
macy in a ſuit before an ecclefiaftical judge for tythes or | 
other eccleſiaſtical dues, and on the fame exception as in 
this caſe, the defendants were diſcharged, The court 

C 4 gave 
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ave no opinion in this matter: but Holt, chief juſtice, 
Fad, that Sanchce's caſe differed, becauſe the commitment 
there was by virtue of a ſpecial authority given to the 
jujlices of 2 by the ſaid act, which ougat to be purſued 
ſtrictly, But the court quaſhed the habeas corpus for two 
reaſons, 1. becauſe it was directed to the ſheriff or gaoler 
in the digjundti ve, which the clerks agreed was contrary to 
the practice of the court, 


2. Becauſe the writ of excammunicatione capiendo was 
not returned, but only the warrant of the ſheriff; for the 
writ ought regularly to be returned; for may be it is 
right; fo 
and he makes an ill warrant to his Silit on it to arre/t 
the man, and they arre/? him accordingly, tho” the bailiffs 
cannot, yet the ſheriff may juſtify by virtue bf the writ, 
for if the ſheriff be in any manner privy to the taking, as 
if he commands his bailiſſs to with a man by parol, when 
he is taken accordingly, he is in the cuſtody of the ſheriff: 
and if he has a writ againſt him at the time he is arre/ted, 
he is in cuſtody by virtue of the writ. Indeed the ſheriff 


muſt be privy to the taking, or otherwiſe he cannot be in 


his cuſtody. 


Holt, chief juſtice, ſaid, that the carrying of this writ 
to the gazler was an irregularity; for where a man is com- 
mitted immediately to the gaoler, there the habeas corpus 
ought to be carried to him; but where he is arreſted b 
virtue of a warrant on a writ directed to the ſheriff, there 
the habeas corpus ought to be carried to the ſheriff; for he 
having the writ in his cuſtody is the only proper perſon to 
make the return. Since the habeas corpus act, the gaolers 
have taken on them to cheat the ſherifts of the money for 
the returns, but that is not regular, The writ was there- 
fore guaſhed, and a new habeas corpus granted, returnable 
immediately; on which the court gave order, that they 
ſhould procure the writ to be returned. In Michaelmas 
term following, the court was moved that Fowler might be 
diſcharged, as the caſe was uncertainly ſhewn in the writ, 


Holt, chief juſtice, ſufficient cauſe ought to appear, 
becauſe the #ing's courts are judges of their juriſdiction, 
and not themſelves ; and therefore they ought to ſhew, that 

the 


r if the ſheriff has a good writ againſt a man, 
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the matter was within their conuzance. And for this rea- 


| ſon doubtleſs the ſignificavit is ill, and therefore the de- 


fendant may in chancery procure the writ to be ſuperſeded. 
But the #ing's-bench cannot deliver a man arre/ed on the 
king's writ, becauſe the chancery have granted it, where 
they ought not to have granted it, If the certificate be ill, 
the chancery ought to ſuperſede it; but the *kimg's-bench 
cannot proceed on it, becauſe it is not before the 4ing's- 
bench, for the king's-bench cannot give judgment on a re- 
cital, where another court is poſſeſſed of the original. In 
error brought on a judgment of C. B. in debt an exception 
was taken, becauſe the writ, as it was rected in the de- 


_ claration, was attached where it ought to have been ſum- 


moned, and therefore ill; but the court refuſed to allow the 
exception to be taken, becauſe the writ was not before this 


court, but only by recital; but it was held, the diminutzon 


ought to be alledged, and a certiorari ſued out; and if on 
that an original was returned, which ran attached, the 


judgment ſhould be reverſed. 


The great doubt was, whether this uncertainty in ex- 
preſſing the cauſe would vitiate the writ, and then whe- 
ther the court would quaſh it; and in proof of the affir- 
mative, Moor pl. 667. Cro. Fac. 556. Cro, Car. 196, 
199. V. Jones 226. Hil. 29. and 30 Car. 2. B. R. Rex 
v. 85 1 Roll. rep. 136. and T. Jones, 89. were 
Cited, EE A 


After ſeveral arguments on different days, and on great 
conſideration and ſearch of precedents, it was reſolved that 
the writ ſhould be guafhed, and a ſuperſedeas iſſue. Holt, 


chief juſtice, ſaid, that at common law, the cauſe had no 


need to be ſhewn in the writ of excommunicatizne capiends ; 


but it was ſufficient to ſay, that the party was excommuni- 


cated for a manifeſt contempt. Regiſt. 65, 7. But in the 
fignificauit, it ought to be ſhewn, Fitz. Nat. Bre. 63, 4. 
And now fince ſtat. 5 Elix. cap. 23. the cauſe ought to 
be ſhewn in the writ. The ſtatute makes the writ return- 
able here, on purpoſe that this court ſhould judge of the 
cauſe, otherwiſe it had been idle to make the writ return- 
able here, and eſpecially when the proce's ought to differ, 
according to the difference of the cauſe for which the ex- 
communication was, As to the nine cauſes mentioned = 
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the act, an alias ought to iſſue, with a 2 &e. 
Then this court being poſſeſſed of the writ, and it not 
expreſſing the cauſe % but in the digjundtive, the 
writ ought to be quaſhed. Before this ſtatute they ought 
to have reſorted to the chancery, and procured a ſuper ſedeas 
there, 2 Inſt. 623. But that cannot be doge now, becauſe 
the writ is returnable here. But becauſe the cauſe is ſhewn 
inſufficiently out of the writ, it ought to be guaſhed, and 
a ſuperſedeas awarded. But a habeas corpus is a very im- 
proper method to diſcharge the party, for he is well arreſted 
by virtue of the king's writ, and cannot be diſcharged whilſt 
that is in force. And it is a good return to the habeas 
corpus to ſay, that he is in cuſtody by a writ of excommu- 


nicatione capiends. 


Gould, juſtice, ſaid, That before Stat. 5 Eliz. cap. 23. 
this court could not diſcharge a man taken on an excom- 
anunicatione capiendo, unleſs he was excommunicated pending 
a prohibition, And he agreed that this court had power to 
quaſh the writ, and award a ſuper/edeas, where the cauſe 
is not ſufficiently expreſſed; but he made a doubt, whe- 
ther there was here ſuch uncertainty, for the „ie, i. e. or 
ſeemed to him to be accumulati ve. 


On the opinion of Holt and Turion, juſtices, the writ 
was quaſhed, and a ſuperſedeas granted ; and Holt ordered 
the clerk to enter on the habeas corpus, that the party was 
diſcharged, becauſe the writ was guafhed ; and ſaid, in this 
caſe, that if the writ had been for withholding certain 
eccleſiaſtical dues, it had been well. But he ſaid alſo, that 
this ſtatute was not well underſtood until the time of 

Charles 1. in Hughes caſe, Cro. Car. 196. and that the 
form of the proceedings in the ſpiritual court ought to be 
regarded as in a libel for words; their form is to ſay, that 
he ſpoke ſuch words, or others to that effeft, and yet a pro- 
Hibition was denied to be granted for the ſaid cauſe. Yide 


Raym. vol. L. p. 586, 618. 


Eaſter, 1 Ann. Atwood v. Burr. Holt, chief juſtice, If 

a window be open, and a bailiff put in his hand, and 

touches one againſt whom he has a warrant, he is thereby 

- priſoner, and may break open the door to come at him, 
ide Digeſt of adjudged caſes in K. B. page 111. 

Michaelmas, 


—— 
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Michaelmas, 1 Ann. Poft Denning v. Choſe. On a plaint 
levied in an inferior court, before the debt contracted, and 
the party arre/ted thereon, 


Per curiam. This arreſt is ill. Mid. 


Hilary, 2 Ann. Lidford v. Thomas. The defendant's 
counſel moved to have him diſcharged out of cuſtody, for 
that he had been arreſted on a Sunday by proceſs out of this 
court, but in truth it appeared that he was taken without 
any warrant on a Sunday, and kept locked up till Monday 
morning, and then a writ was procured, 


Per curiam. If you are impriſoned without a warrant, 

you have your remedy by action for falſe impriſonment, 

ut then ſet them ſhew cauſe why an attachment ſhould 
not go againſt them, 


Gould, juſtice, ſaid, That attachments have gone fre- 
quently in ſuch a caſe, and it was ſo ruled here, 


Holt, chief juſtice, ſaid, That after the arreſt the bailiff 
ought to carry the party to the next gael, if he does not 


deſire to be carried to a particular place, to ſend for his 
friends. 16d, 


Hilary, 2 Ann. Garibaldo v. Cagnoni. The plaintiff 
came into court to confeſs an indictment for an aſſault on 
C. and as he was going home, C. got him arreſted for the 
ſame aſſault, and on motion and on an affidavit of this 
matter, an attachment ii was granted againſt him, and 
before the day he diſcharges G. and on ſhewing cauſe, 
the rule was diſcharged, becauſe the affidavit in ſupport 
thereof did not charge him to have notice that G. came to 
court to confeſs the judgment, for otherwiſe he could not 
be in contempt for the arre/l, Vide Mod. Rep. vol. ö. p. 90. 


Trinity, 3 Ann. Powel v. Ball If a bailiff has a warrant 
to arre a perſon, and another hinders him from doing it, 
there being no actual arreſt, it is not a reſcous but a contempt 
of court, Jbid, page 112, 

ot 


Trini9, 
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Trinity, 3 Ann. Genner v. Sparks, G. a bailiff, having 


a warrant againſt S. came to his houſe, and finding him 


in the yard, told him he had a warrant for him, and pro- 
nounced the words of arre/?, but did not lay his hands on 
him; whereon S. ſnatched up a pitch-fork, and kept off 
the bailiſ, threatening to kill him if he came near him; 
and thus retreated into his houſe, and ſhut the door againſt 
the bailiff. Theſe circumſtances appearing by an afidavit, 
the court was moved for an attachment on the matter 
againſt S. ſuppoſing this to be a reſcue, or at leaſt a great 
contempt of the Queen's writ, 


Per curiam. Here was no arre/?, the bailiff not having 
laid hands on the defendant, for his ſhewing the warrant, 
and pronouncing the words of arre/t, without touching 
him, was no more an arre/? than it would be one, if a 
bailiff ſees a man look out of a window, one or.two pair 
of ſtairs high, and tells him he has a writ for him, and 
ſays that he arreſis him; and therefore, in ſuch caſe, the 
bailiff cannot break the houſe to come at the perſon, as he 
could lawfully do if he had been his priſoner, and had 
eſcaped into a houſe from him. But it was agreed, if here 
he had but touched the defendant, even with the end of 
His finger, it had been an arre/?, and he might have broke 
the houſe after to ſeize him, and an attachment might go 
for the reſcue : as if a bailiff has a warrant againſt a perſon, 
who is in a houſe, and Jays his hand on him through a 
window, he may afterwards break the houſe to come to 
him. It was likewiſe agreed, that the bailiff had the pro- 
tection of the law, and therefore if he had ventured on 
here, and had been killed by the defendant, it had been 
murder in him; or if the defendant had beat or hurt him, 
he might have had his aCtion : or in this caſe, if the de- 
fendant were within reach of the bailiff when he pointed 
the pitch-fork at him, he might have had his aCtion of 
aſſault againſt him; ſo if he had preſented a gun at him, 
at ſuch a diſtance as the ſhot would reach him. There- 
fore the court denied the motion. 161d. 


Eaſter, 4 Ann. Luttin v. Benin. On an action for an 
eſcape, brought againſt a Serjeant at mace of JVogd-flreet 
Compter, to which he pleaded not guilty ; , 
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It appeared on evidence at the trial, that the action on 
which he arre/ted the perſon who eſcaped aroſe out of the 
juriſdiction, and the proceſs was executed out of the juriſ- 


diction. 


The defendant's counſel ſaid, where an inferior court 
holds plea of matters out of their juriſdiction, it is not before 


' the court. There is a difference between proceeding errs- 


neouſly where they have juriſdiction, and where they have 
no juriſdiftion. Cro. Car. 394. Harareſs 480. That 
actions will lie againſt officers, appears from the averment 
necellary for the officer; viz. that the cauſe was within 
the juriſdiction in order to juſtify : And if an inferior court 
holds plea of a matter out of their juriſdiction, all their 
proceedings are void, and the matter is net before the court, 
and may be avoided by plea, March 117. 3 Lev. 243. 
But where they have no juriſdiction, no action will lie. 

Lev. 234, 28. I* Roll. Abr. 80g. That actions may be 
brought againſt the officer, as well as againſt the plaintiff, 
2 Mod. 195. 2 Cro. 3. Sir T. Jones 214. 1 14. 6. 
2 Lutw. 935, 1516. 2 Mod. 30. Cro. El. 836. Hob. 267. 
i Vent. 86. If a man brings an action in an infertor court, 
as in the flar-chamber, an action will lie; and ſo where a 
man ſues a matter not before the court. Lev. 95 1 Sid. 125. 
it not being in the ordinary way of juſtice, that no action of 
eſcape will lie in this caſe. x Roll, Abr. 547. March. 8. 
2 Bulſi. 6g. 2 Med. 29. 


The plaintiff's counſel, in 7 of his caſe, cited 
2 Vent. 236. Raym. 189. 
d. 3. 16. This being a matter tranſitory, and the 
court having in the fir/? injlance a juridiction, no one ſhall 
take advantage of it. Yelv. 42. 2 Cro, 3. but the defendant, 
2 Bulſtrode 62. and it ſhall be at his election, to avoid it 
by plea, or not; and the defendant in this caſe is @ wrong 
deer, and ſo ſhall not take advantage of his own wrong He 
ſaid that in the city of London, they never ſay the cauſe of 
action aroſe within the juri/di&ton, as they muſt within all 
other inferior juriſdiction, A ſheriff cannot take advantage 
of any erroneous proceedings if he ſuffers an eſcape. 


As to the limitations of inferior juriſdiction, Halt, ob- 
ſerved, that there were three things to be conſidered, viz. 


perſons, 
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perſons, time, and place, As to perſons and place, as in the 
caſe of the Marſbalſea, and thoſe of the houſehold for in 
that court they have juriſdiction only in debt, treſpaſs, and 
covenant ; and therefore ſhould they hold plea of an action 
on the caſe, it is plain they have no juriſdiction. And as 
to things, he ſaid the city have juriſdiction in all cauſes, and 
are only reſtrained to place; and therefore the defendant 
ought to have pleaded to the juriſdictioan. For if he admits 
of the juriſdiction, he is for ever eflopped; and an iſſue may 
be taken on it; and if it be found to ariſe within the juriſ- 
diction, final judgment ought to be given. If a man is 
wrongfully brought into a juriſdiction, and there lawfully 
arreſted, yet he ought to be 3 ; for no lawful 
thing, founded on a wrongful act, can be ſupported. If a 
Juſtice of peace makes an order for a man to keep a baftard 
child, which in reality was born two days after marriage ; 
in this caſe all the officers acting under it are wrong, and 
they are liable; becauſe a juſtice can have no juriſdiction 
of the thing. But in this caſe, the court had juriſdiction 
- the thing, and therefore it qught to have been avoided by 
plea. 


Pwel, juſtice, was of the ſame opinion; and ſaid, where 
ar inferior court had juriſdiction in a tranſitory action, the 
defendant ought to plead it, otherwiſe it does not appcar, but 
it did ariſe within the juriſdiction; and to make it not before 
the court, it muſt appear that the court have no juriſdiction. 


Prwys and Gould, juſtices, concurred. 


Per curiam. , Judgment for the plaintiff, niſ i. e. unleſs 
the defendant ſhew cauſe within a week. Ibid. 


Eafter 5 Ann. The ſheriff of Middleſex's caſe. A lattitat 
iſſued out of the court of 15 bench to the deg to arreſt 
a man; and the ſheriff returned, that the man had inliſted, 
according to the Stat. 4 & 5 Ann. cap. 10. and therefore 1 


cannot tali him. 


The court was moved againſt the ſheriff, for not having 
arreſted the man; becauſe by the act, the plaintiff had li- 


berty to go on to judgment and execution, againſt any 
| thing 


_—_ 


we 
a 
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thing but the defendant's body, and then the court would 
diſcharge him on common bail, if he appeared to them to be 
enliſted regularly ; but the ſheriff ſhould not take on him 
to determine whether he was regularly enliſted. But the 
court on confideration held it to be a good return, and that 
this act worked by way of a ſuper/edeas to any proceſs to be 
iſſued againſt perſons enliſted, and that if the ſheriff ſhould 
enliſt ſuch a perſon, he would be liable to an action of falſe 
impriſmment. And they ſaid it appeared, that the act did 
not intend that the man ſhould be arreſted, and then diſ- 


charged on common bail by the proviſo, & that the plaintiff 


c on leaving notice in writing at the defendant's laſt place 
cc of abode, or giving to the defendant ſuch notice in writ- 
ing of the plaintiff 's cauſe of action, might ſile common 
« bail for the defendant, and proceed to judgment, &c.“ 
That in caſe the man was not fairly and regularly enliſted, 
this was a falſe return; and the plaintiff had his remedy 
againſt the ſheriff, by an action for the falſe return. 1bid. 


page 113. 2 


Trinity 8 Ann. Caſe of Andrew Artemonowitz Mattnef, 
the Ruſſian —_—_— he queſtion was; whether an 
ambailador could by law be arreſted for debt? 


The attorney general argued as follows. 


He cannot, If the privileges of an ambaſſador may be 
broken in on, and invaded for the preſervation of the property 
of a private ſubject, and this is declared to be law, princes 
will be cautious of ſending ambaſſadors to us; ours muſt - 
expect the like treatment, and few will be prevailed on to 
aſſume that character. 


Should an ambaſſador de liable to the reſtraints of the 
law of the land to which he goes, how eaſy would it be on 
any emergency, to take off his attendance on his maſter's 
duſineſs. The law of England privileges the body of a mem- 
ber of parliament, and of a ſoldier, and ſhall it not that of 
an ambaſſador? 


The perſon of an ambaſſador has ever been held ſacred 
and inviolable by the law of nations, 


The 
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The goods of an ambaſſador are not liable to diſtreſs, 4 
ori, nor his perſon, An ambaſlador muſt be intreated, 
and on refuſal, ſent back to his maſter. If an ambaſſador 
commits an enormous crime the king, from whom he is ſent, 
not the king to whole court he is ſent, mult puniſh him. 


Lord Coke ſays, to violate the perſon of an ambaſſador, is a 
violation of the law of nations; nor does he add (as certainly 
he would, had he thought ſo) that though this be ſo in the 
civil law, it is not ſo in ours. An ambaſſador, by fiction 
of law, repreſents the perſon of his maſter. Thus Cote on 
ſtatute 25 Edw. 3. affirms it high treaſon at the common law, 
to kill an — Now certainly no body will ſay the 
Czar himſelf might have been arreſted. The ſame fiction 
of law that makes him repreſent the perſon of his maſter, 
makes him extra parochial, and, as it were, in the dominions 
of his maſter. The ill treatment of ambaſſadors is a thing 
of dangerous conſequence, for it may involve the nation in 
a war, and it would be very inconvenient that this ſhould_ 
be in the power of any private perſon whatſoever, It was 
replied by the counſel on the other ſide: If this be ſo, a 
ſuhject may be left without remedy for the recovery of his 
debt, which would be a defcct in law, 


Juſtice ought always to be reciprocal ; but an ambaſſa- 
dor may arreſi; ergo, &c. 


It is a maxim in law, that the royal prerogative does no 
wrong, and ſhall the prerogative of an ambaſſador ſurmount 


that of the crown ? 


Such a law as this would be a nullity, becauſe contrary 
to magna charta, cap. 29. we will not ſell, deny, or delay juſtice 
to any one, | 


An ambaſſador by his contract, renounces his privilege 
fo far as to ſubject himſelf to the laws in force in that coun- 


try where the contract was made. 


This ſuit occaſioned an act of parliament, 7 Ann. cap, 12. 
whereby all proceedings againſt the ambaſſador in this cauſe 


were rendered null and void, and the privileges of ambaſ- 
: 8 ſadors 
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ſadors fully ſettled as to this matter. Dige/t of adjudged 
Caſes in K. B. page 113. 


Michaelmas 3 Geo. Fohnſon v. Louth. The queſtion was, 
whether a gunner was within the late act of parliament, 
that orders thoſe liſted as ſoldiers to be diſcharged. from 
arreſts for debt, | 9 5 "I ' 


The plaintiff*s council obiected, that they were not with- 
in the act, becauſe they were warrant officers, and took a 
particular oath, and becauſe the makers of this act of par- 
liament, ſeemed apprehenſive that they would not have 
been liable to the fame puniſhment, in caſe of mutiny and 
deſertion, as other ſoldiers, unleſs they had by an expreſs 


clauſe made them fo, 


. Helikewiſe in//ed, that the deſign of the act, being to 
encourage men to enter into the king's ſervice, muſt not 

be extended to ſuch in the army, whoſe pay is ſo conſide- 
rable as this alone to be a ſufficient inducement. The pay 
here was 1s, 4d, per day. . 


Per curigm. As to the clauſe in the act relating to mu- 
tiny and deſertion, the act only ſuppoſes it poſſible, that 
there might be a doubt, and therefore reſolves to make eve 
thing clear, where the puniſhment to be inflicted is nothing 
leſs thay dearth, 92 My 1 7 788 


But the act of parliament reſolves the doubt, as we do 
now, that he is a ſoldier. | 


© The matter does not turn on the guantum of the pay, if 

it did, a trooper would moſt certainly be out of the act, whoſe 
pay is much more conſiderable than that of a gunner, and 
who generally gives a good ſum of money for his place, 


The reaſons why a gunner's pay is more conſiderable than 
that of a /e/dter, are 1ſt, in reſpect of their ſkill, and adly, 
the hazard they run, both which conſiderations render their 

ſervice more neceſſary, and make it more reaſonable, that 
they ſhould not be taken away from the ſervice, Ihe court 
therefore diſcharged the defendant from his arre/f, bid, 


D Trinity, 
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Trinity 10 Geo. Croſſe v. Talbot. A motion was made on 
behalf of the defendant to ſet aſide the bail bond given on 
the arre/?, and that common bai] might be accepted, and 
he obtained a rule to ſhew cauſe. His affidavit ſhewed that 
he was valet de chambre to Monſieur Hoffman, the duke of 
Helftein's reſident here, at 121. 128. or annum wages, and 

Iss. a week board wages, and a certificate thereof was pro- 
duced, under the reſident's own hand; but it did not ap- 
pear, that he either lodged in the houſe, or actually exe- 
cuted the office, The court held, that he ought to be a 
domeſtic ſervant, and really to execute the duty of his 
office, and that being a meer nominal ſervant was not ſuf- 


ficient, and diſcharged the rule. 


A great many caſes have been ſince determined on the 
ſame principle but it has in thoſe caſes been held ; that the 
idea of a domeſtic ſervant is not confined to his lying in 
the foreign miniſter's houſe, provided he is a real ſervant, 
and actually performs the ſervice. 1b1d. 


 Michaelmas, II Geo. Henley v. Rofſe, The defendant 
was arre/ted, and no declaration being filed againſt him 
within teu terms after the arreſt, he procured a ſuperſedeas, 
and was diſcharged, and immediately after he was arre/ted 
again by a capias out of the common-pleas, at the ſuit of 
the ſame plaintiff, and for the ſame cauſe of action, on a 
motion to diſcharge the proceedings becauſe irregular. 


Per curiam. The defendant had a right to ſuperſede the 
action, becauſe no declaration was filed againſt him in 
time; and as he had a right to ſuperſede the action, cer- 

tainly the plaintiff muſt have liberty to proceed in another; 
for his debt is not loſt for want of declaring in time, but 
only that. action is gone, and therefore a zew action may 

be — id. 


A Michaclmas, / Geo 2. Holmes v. Gordon, The defen- 
dant's Council moved on Statute 7 Ann. cap. 12. to diſ- 
charge the execution againſt the defendant, as being a 
ſervant of baron Hopman, reſident from the duke of 
Mecklenburg ; the defendant being a menial and domeſtic 


ſervant to the baron, and having continued in his ſervice 
o 
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to the time of the arre//, and a certificate of his being a 
fervant to the baron being regiſtered in the ſecretary's office, 
and alſo in the ſheriff's, according to the ſtatute. 


Probyn, Juſtice. No mention is made of what capacity he 
ſerved in, G. ſwears he was an officiating ſervant; but it 
is uſual to ſet out what office he ſerves in, the affidavit is 
very looſe: . but the court granted a rule to ſhew cauſe. 
Vide caſes Temp. Lord Hardwicke, p. 3. 

Michaelmas, 8 Geo. 2. Shergold v. Holloway. A juſtice 
of peace granted his warrant, directed to the defendant in 
theſe words, „ whereas complaint is made to me, on the 
oath of J. W. that W. S. refuſes to pay him wages; theſe 
are to require you to cauſe the ſaid 8. to appear before me, 
or ſome other Juſtice, to anſwer the complaint aforeſaid, 
and give notice to the ſaid J. W. before what juſtice you 


appear,” 


On this the defendant arre/ed the plaintiff, and carried 
him before the juſtice, who bound him over to the ſeſſions 
on Which the plaintiff brought his action, and a caſe being 
made at the aſſizes, the ſame was argued above, and theſe 


points reſolved. 


1ſt, That though the ſtatute 5 Eliz. c. 4. does not ex- 
preſsly impower juſtices to order the payment of wages 
yet they have been fo long indulged with this power by 
the courts, under the general power of ſettling the rate, 
that it is not now to be diſputed, 


2dly, That a juſtice has no power to grant a warrant te 
apprehend the party. He can only iſſue a ſummons, and 
that a warrant expreſoly to arre/? the party, will not juſtify 
the officer, there being no pretence for ſuch a juriſdiction, 


3dly, That this though ſtrangely worded, was not a war- 
rant to arreſt the plaintiff; for the defendant might cauſe 
him to appear by di/7reſs, and it was not equivalent to the 
words, bring before me; wherefore judgment was given for 


the plaintift, Dige/t of adjudged Caſes in K. B. page 114. 
| D 2 Trinity, 
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paſs for entering the plaintiff's yard, and breaking and 
entering his ſtable, and carrying away divers goods and 
chattels ; viz. ſeven: horſes.; nd — an aſſault, battery, 
and impriſomnent of the plaintiff. The. defendants, as to 
breaking and entering, the plaintiſt'à ſtable, juſtify, for 
that the plaintiff dętained/ in his ſtable ſeven. horſes or 
Fig e of the defendant Jones, who at a court of our 

rd the king. in his Compter,. holden before Sir J. S. then 
ſheriff of London, according. to the. cuſtom of the. city, 
levied a plaint for detaining the ſaid goods 3 and afterwards 
the ſaid . ſheriff 5 C. another defendant, who 
was a ſerjeant at «mace, and a miniſter of the ſaid court, 
to Nr the ſaid goods, and to return them to Janes; 
and the ſaid ſerjeant at. mace, and the defendant as his 
aſſiſtant, entered into the ſaid yard, which was the only 
way to the ſaid ſtable, and took the horſes, and delivered. 
them to the defendant Jones. And as to the ault, batter y, 
and impriſonment, they juſtify alſo, for. that the defendant 
Jones ſued out a capias ad refpondend. againſt the. plaintiff, 
out of the court of common-pleas, directed to, and deli- 
vered to the ſheriffs of London, whereupon the ſheriff iſſued 
a warrant to the defendant C. one of the ſerjeants at mace, 
who by virtue- thereof arreſted the chaineiff, and detained. 
him in cuſtody ſix hours, at the requeſt of. the defendant 
Jones, who was plaintiff in the Cara writ, which, is the 


«ſame treſpaſs and efext, Sc. To which wu the plaintiff 
has demurred generally. 


The council for the plaintif laſt term, took ſeveral ex- 
ceptions to the fr(t e or the Juſtification z viz. 


2 If; For chin the aire holden before the ſheriff ; is not 
ſaid to be according to the cuſtom, 


2dly, That to return ſeven horſes or gelaings is. too un- 
certain. Allen 32. Moore v. N 


ly, That i it does not appear, that theſe horſes, den 
W were within the juriſdiction of the ſheriff 8 court, 


and precepts of inferior courts muſt be executed within 
che juriſdiction. 


4thly, 


As to Arreſts In general, &c. 37 
Achly, That the plaint levied before J. S. Theriff of 
Tondion is bad becauſe the court will take notice there : are 
two perſons that are ſheriffs. Lambe v. 1Wiſeman, Hab. 70. 


But all theſe exceptions were over- ruled. 
e ee ere Doi: ee, 1 

Lord Hardwicke., The plea in theſe points is well 
enough; the levying the plaint according to the cuſtom, 
goes to the whole: For it is not ſaid to be done at any par- 
ticular court, but before J. S. in the Compter : as to the 
uncertainty of'the goods taken, that might have been'a 
good exception, according to the caſe in Allen, in an action 
of replevin, but it cannct be ſaid to be ſo void à plaint as 
that the officer cannot juſtify under it. As to the place where 
the goods are taken; the ſtable is ſaid to be in London, and 
the goods ſaid to be taken in the ſaid ſtable. As to J. S's. 
being but one of the ſheriffs, that is well enough, becauſe 
he is ſaid to be then ſheriff; or one of the ſheriffs, and it is 
alledged to be according to the cuſtom ; and the court is 
not neceſſary to be holden before both the ſherifts. - * 


An exception was likewiſe taken to the ju/tification of the 
aſſault and battery; viz. that a man may not juſtify a battery; 
by virtue of an arre/t by Proceſs, unleſs it hadibeen by reſiſ- 
tance; or in his defence, &c. which ſhould have been ſet 
out; and the curt doabted on this exception, and ordered 
it to ſtand over until this term, when it was again argued: 

The plaintiff's council, in ſupport of the execution, cited 
Co. Ent. 304. b. Thomſon's Ent. 3 16. 2 Lut io. 929. Patrick 
v. Jahnſon. That an arreſt by gently laying hands on, is not 
a juſtification of a battery, 2 Sid. 46. b. 


The council for the defendant, in ſupport of the plea, 
Litec Salt. h *Gemner w. Sparks,” 1 Suumd. 1 3. Skinner 389. 
King & Us" v. Thebbalt, and 21 Hen. 7. fol. 29. The court 
£00k 4 further day to give their opinion; and then, 

Lord Hardwicke, The queſtion is, whether a Battery of 
the plaintiff can be juſtified by ſhewing an arreft by lauf 
proceſs ? and on conſideration of the caſes, we are of opi- 
nion that a battery cannot be juſtihed by ſhewing an arreſt 
barely, but that in order to make it good, ſomething further 
ſhould be ſhewn, as that the deſendant gent!y laid his hands 
on the perſon, in order to arre/?, and did ar re him, as in the 
caſe of Patrick v. Fohnſon, * 403. tho' that way of 1. 
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ing has been doubted of; or elſe that the plaintiff made 
rents: and was going to reſcue himſelf, and by reaſon 


of that he beat him. T here is no caſe in all the books, that 
ſays, that a battery may be juſtified barely by ſhewing an 
arreſt, or that it is repugnant to plead net guilty of the bat- 
tery, and to juſtify the reſidue of the treſpaſs, by an arreſt, 
or that it is repugnant to pl-ad et guilty of the battery, and 
to juſtify the reſidue of the treſpaſs by an arre/?, the caſe in 
2 Lutw. 394. is not ſo, for the repugnancy there is, plead- 
ing not guilty to the aſſault, and juin by an arre/t, and 
that is right, becauſe an arreſ, muſt neceſſarily be an ol 
ault, but is not neceſſarily a battery, "Ihe diſpute in the 
caſe of Patrick v. Fohnſon, between the two reporters, Lutw. 
and Lev. has occaſioned the doubt that has ariſen as to this 
ſort of pleading ; the queſtion then was, whether an arreſt, 
by a gently laying hands en, might be a juſtification of the 
battery: Levintz held it to be good pleading, Lutw, thought 
it not fo (and the court inclined that way) but he allows 
there are precedents of pleading it by a gently laying hands 
ou. But neither Levintz nor Lutw, gave opinion that the 
battery can be juſtified merely by ſhewing an arreſt, without 
ſhewing a gentle laying hands on, or a reſiſtance, &c. As to 
what has been ſaid, that every arreſt admits a battery, be- 
cauſe it cannot be without /ay:ng on of hands, and every lay- 
ing en of hands is fo, that is a miſtake in the caſe of Fenner 
v. Sparks, which was cited to warrant the diſtinction, which 
it does not do; for the queſtion there was, whether there 
had been a reſcue; and the court held that there had not, 
becauſe there had been no arreſt, for the officer had not 
touched the defendant ; and to be fure in that caſe there 
was no arre/!, for the party was neither touched nor confined : 
But it does not follow that an arre/? cannot be made with- 
out teuching the perſon, for if a bailiff comes intb a room, 
and tells the defendant he arrefts him, and locks the door, 


that is an arr for he is in cuſtody of the officer. But ſup- 


poſing there was a laying on of hands in the preſent caſe, 
every laying en of hands is not a battery, for the party's inten- 
tion mult be conſidered ; for people will ſometimes by way 
of joke, clap a man on the back, and it would be ridiculous 
to ſay, that in every ſuch caſe a man muſt juſtify, and may 


not plead guilty, The cafe of J/i/fon v. Dodd 2 Roll. Abr. 


6. is directly in point, that a gently laying hands on, is not 


a battery, That caſe indeed favours Lutwicke's opinion, 


that 
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that a gently laying hands on is not a jumifcation, becauſe 
it does not admit a battery, therefore as an arrest is not a 


battery, this is not a ſufficrent justification. 


Per curiam. Judgment for the plaintiff, Vide caſes Temp. 
Lord Hlardwicke, p. 298. 4 


BAILIFFS, GAOLERS, &c. 


II bat they are, and haw they are to conduct themſelves to 
en in their cuſtody, under the Statutes and the ſeveral 
rules of court made for that purpoſe. 


Sheriffs bailiffs, or bailiffs of hundreds, are under of- 
ficers belonging to the ſheriff, and are appointed by him 
in every hundred, They are to execute all writs directed 
to the ſheriff, by virtue of the ſheriff's precept or warrant 
within the hundred. They are likewiſe to colle& poſt 
fines, fee farms of the king, &c. for the ſheriff to attend 
juſtices of aſſize, gaol delivery, and juſtices of peace in 
every of their courts and ſeſſions. 


An ordinary or bum bailiff need not take the oath of 
allegiance and ſupremacy, or any other oath of office. 


Bailiffs, being officers who are to execute the king's 
writs, are nunithable in thoſe courts out of which ſuch 
writs iſſue by attachment, &c. for any miſdemeanor in the 
execution of their office. 


By Stat, 22 & 23 Car. 2. If any under ſheriff, bailiff, 
ſerjeant at mace, or other officer, ſhall have in his cuſtody 
any perſon by virtue of any writ, proceſs, or other war- 
rant, it ſhall not be lawful for ſuch officer to carry any 
perſon to any tavern, alchouſe, or public victualling or 
drinking houſe, without the conſent of the perſon, fo as 
to charge ſuch priſoner for any wine, beer, ale, victuals, 
or other things, but what he ſhall call for ef his own 
accord ; and ſhall not demand or receive any greater ſum 
than by law ought to be taken for ſuch arreſt ; or waiting 
until ſuch perſon has procured an appearance, found bail, 
agreed with his adverſaries, or be ſent to the proper gaol, 
nor taking any other reward for keeping the perſon out of 
gaol than what he ſhall freely give, nor take any other 
lum for each night's lodging, or other expences, than what 


4 is 
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ſon to whoſe cuſtody any perſon ſha 
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is reaſonable, or ſhall-be ſo adjudged. by the next juſtice 
of the peace, or at the next quarter" ſeſſions; and ſhall 
not, call the perſon to pay for any other wine, beer, ale, 
victuals, tobacco, or other things than what he ſhill freely 
call for. And every under ſheriff, 1 and every per- 

| be committed, ſhall 
permit the ſaid perſon to ſend for beer, ale, victuals, and 
other food, where they pleaſe ; as alſo to have ſuch bed- 
ding or other things as they ſhall think fit, without de- 


taining or paying for the ſame, nor ſhall receive of the 


ſaid perſon any other fees for their commitment or diſ- 
charges, or for chamber rent, than what is allowable b 

law, until the ſame be ſettled by three juſtices of peace, 
whereof, one to be of the guortim, of each county, city, 
and town corporate; and for the city of Lendon and 
counties of Middleſex and Surrey, the two lord chief juſ- 
tices and the Jord chief baron, or any two of them, and 
the juſtices of the ſame in their ſeveral juriſdictions. And 
the lords chief juſtices, lord chief baron, and juſtices of 
peace, and all commiſſioners for charitable uſes, ſhall uſe 
their.beſt endeavours to find out gifts and bequeſts for the 
benefit of poor priſoners for debt; and ſend for any deeds, 
wills, writings, and books of accounts, and any perſons 


concerned therein, and examine them upon oath, to make 


true diſcoyery thereof, and the ſame ſo found out to order 
in ſome way, that the priſoners may not be defrauded, 
Theſe accounts of gifts and bequeſts beſtowed upon the 
priſoners for debt, and the. rates.of fees, and the future 
government of priſons, ſhall be ſigned and confirmed by 
the lord chief juſtices and lord chief baron, or any two of 


them, and the juſtices of peace in London, Middleſex and 


Surrey, and by the judges for the ſeveral circuits, and 
Juſtices of peace in their precincts, and regiſtered by 
every clerk of the peace: and no other fees than ſhall be 
ſo eſtabliſhed ſhall be demanded. And it ſhall not be 
lawful for any ſheriff or gaoler to lodge priſoners for debt 
and felons together in one room, but they ſhall be kept 
apart, upon pain that they that ſhall offend againſt this 
act ſhall forfeit their office, and treble damages, to the 


: party gr ieved, 


By Stat. 2 Geo. 2. cap. 22. 1 No ſheriff, under ſheriff, 
bailiff, ſerjeant at mace, or other officer or miniſter what- 
| 2 5 ſoever 


* 
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ſoever, ſhall at any time or times: hereafter” convey or 
carry, or cauſe to be conveyed: or carried, porſon 
or perſons By him or them: arteſted, or being in his- or 
their cuſtody by virtue or colour of any writ, proceſs, on 
warrant, to any tavern, alehouſe, or other public victual- 
ling or drinking houfe, or to the private | houſe of any 
ſuch officer or miniſter, or of any tenant or relation of 
his, without the free or voluntary conſent of the perſon or 
perſons ſo arreſted, or in cuſtody; nor charge any ſuch 
perſon or perſons with any ſum of money for any wines, 
beer, ale, victuals, tobacco, or any other liquor or things 
whatſoever, ſave that he, ſhe or they ſhall call for, of his, 
her or their own free accord; nor ſhall cauſe or procure 
him, her or them tb call or pay for any ſuch liquor or 
things, except what he, ſhe or they ſhall — or 
freely aſk for; nor ſhall demand, take, or receive, or 
cauſe to be demanded, taken and received, directly or in- 
directly, any other or greater ſum or ſums of money than 
is or ſhall be by law allowed to be taken &r — for 
ſuch arreſt, 1 detaining, or waiting till the perſon 
or perſons ſo arreſted, or in ey ſhall have given an 
appearance or bail, as the caſe ſhall require, or agreed 
with the perſon or perſons at whoſe ſuit or proſecution he, 
ſhe or they ſhall be taken or arreſted ; or until he, ſhe or 
they ſhall be ſent to the proper gaol, belonging to the 
county, city, town or place where ſuch taking or arreſting 
ſhall be; nor ſhall exact or take any reward, gratuity or 
money, for mm the perſon or perſons ſo arreſted, or 
in cuſtody, out of gaol or priſon; nor ſhall carry any 
ſuch perſon to any gaol or priſon within four and twenty 
hours from the time of ſuch arreſt, nor ſhall take or re- 
ceive any other or greater ſum or ſums for one or more 
night's lodging, or for a day's diet, or other expences, 
than what ſhall be allowed as reaſonable in ſuch caſes, by 
ſome order or orders to be made by the juſtices of the 
peace, at ſome quarter ſeffions to be held for ſuch county, 
City, town or place where ſuch arreſt or taking ſhall be, 
who are hereby authoriſed and required, with all convenient 
expedition, to make ſome ſtanding order or orders for aſeer- 
taining ſuch expences, within their reſpective counties or 
precincts.“ And every ſheriff, and other perſon intruſted 
with the execution of proceſs, ſhall deliver a printed copy 
of the ſaid clauſe to every bailiff or officer by them em. 
ployed to execute warrants, and when ſuch officer ſhall 


give 
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give ſecurity upon his entering into office, ſfiall require 
him to make it part of the condition, that he will deliver 
a copy of the ſaid clauſe to every perſon whom he ſhall 
arreſt by virtue of any warrant, and carry to any houſe, 


and permit him or any friend of his to read it, before any 


liquor or meat be called for; and in caſe any officer ſhall 
carry to any houſe any perſon in his cuſtody, and permit 
any liquor or victuals to be called for, before ſuch clauſe 
be read to or by the priſoner, ſuch neglect, beſides the 
breach of the condition of ſuch ſecurity, ſhall be ac- 
counted a miſdemeanor in the execution of the procels, 


Every ſheriff, gaoler, &c. ſhall permit every perſon ſo 
arreſted to ſend for beer or other food from what place they 
pleaſe, and alſo to have ſuch bedding or other things as 
they ſhall think fit, without purloining or detaining the 
ſame, or requiring them to pay for the uling thereof, or 
putting any difficulty upon them relating thereto. No 
fee thall be teten by any gaoler, &c. for any priſoner's. 
commitment, chamber rent, or diſcharge, except what 
are now allowed by law, till ſuch fees ſhall be ſettled by 
the lord chief juſtice of the king's-bench, the lord chief 
Juſtice of the common pleas, and the lord chief baron of 
the exchequer, or any two of them, together with the 
lord- mayor and two of the aldermen of London, in reſpect 
of priſons within the faid city, and by the ſaid lords chief 
juſtices and lord chief baron, or any two of them, with 
three juſtices of peace for the counties of Middleſex and 
Surrey in reſpect of the priſons in the ſaid counties: and 
the juſtices of the peace of every county for the priſons 
in each county, &c. at the quarter ſeſſions are required to 
ſettle the ſame; and tables ſhall be made of the fees, and 

ſigned by the lord chief juſtices, &c. and juſtices of peace 
of Middleſex and Surrey; and the table of fees, in reſpect 
of the reit of the gaols, ſhall be ſigned by three juſtices 
of the peace attending at the ſettlement of the ſame, and 
ſhall be reviewed and confirmed, or moderated, and then 
ſigned by the judges of aſſize, together with three juſtices ; 
and alſo rules and orders for the better government of pri- 
fons ſhall be made, and from time to time enlarged and 
amended by the courts in J/2/?min/ler-hall, in reſpect of the 
priſons belonging to the ſaid courts, as by the lords chief 
juſtices, &c. with the lord- mayor and two aldermen, &c, 


in reſpect of the gaols and priſons within the city ; and by 
the 
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the lords chief juſtices, &c. with. the three Juſtices of 
peace, &c. in reſpect of the priſons within Middleſex and 
Surrey, and by the judges of aſſize, or one of them, an 
three juſtices of peace of each county, &c. in reſpect of 
the gaols within their circuits, &c. and duplicates of ſuch 
tables of fees and rules ſhall be made and ſigned, and 
tranſmitted to the courts of king's-bench, common pleas, 
and exchequer, to be enrolled ; and ſuch of them as re- 
late to gaols in each county, &c. ſhall be regiſtered by the 
clerk of the peace without fee, and hung up in ſome pub- 
lic room in every aol, and be reſorted to by every priſoner ; 
and after-ſuch table of fees are ſettled and confirmed, no 
gaoler, &c. ſhall demand or take of any priſoner for debt 
any other fee for his commitment, chamber rent or diſ- 
charge, than what ſhall be allowed in ſuch table of fees. 
The courts of /Y«7min/ter ſhall every Michaelmas term ap- 
point ſome day to enquire, whether ſuch table of fees and 
rules be hung up in the ſeveral priſons, and whether the 
ſame be obſerved ; and cauſe eight days notice to be given 
to the priſoners of the time appointed for ſuch inquiry, 
and ſhall redreſs whatever they find neglected ; and the 
judges and juſtices of aſſize and gaol delivery ſhall make 
inquiry of the matters aforeſaid, at all aſhzes and ſeſſions 
of gaol delivery, in reſpect of the gaols within their juriſ- 
dictions, and ſhall give in charge to the grand jury to 
inquire concerning the ſame, Upon the petition of any 
priſoner, complaining of any exacticn by any gaoler, 
&c. to any of his majeſty's courts in Leſiminſter- hall, 
from whence ſuch proceſs iſſued, or under whole power « 
ſuch priſon is, in the term time, or to any of the juſtices 
or barons of ſuch court in the vacation, or to the judges 
of aſſize in their circuits, it ſhall be lawful for the court, 
&c. to hear and determine the fame in a ſummary way, 
and to make ſuch order for redreſſing ſuch abuſe, and pu- 
niſhing ſuch officer, and making reparation to the party 
injured, as they ſhall think juſt, together with the coſts 
of complaint; and ſuch orders made by the ſaid courts 
or any of the ſaid juſtices, &c, ſhall have the ſame effect 
as any order of the ſaid courts, and may be inforced by 
attachments under the ſeal of the courts, by direction of 
the juſtices, &c. making ſuch order. The lords chief 
juſtices, &c. and all commiſioners for charitable uſes, 


ſhall do their beſt endeavours to diſcover the gifts and be- 
queſts 
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queſts. given for. the benefit of poor priſoners, and may 
ſend for any wills, writings, and books of account, and 
any perſons concerned therein, and examine them on oath, 
and ſettle the payment thereof, and liſts of ſuch gifts, &c. 
ſhall: be hung up in ſome open room of the priſon, to 
which the priſoner may have, reſort without fee, and ſhall 


+ % . 


be regiltered by the clerk of the peace. 


By Stat. 32 Geo. 2 c. 28. feet. 1. No ſheriff, bailift, 
or other officer, ſhall convey any perſon, arreſted by vir- 
tue of any proceſs, to any public victualling or other 
drinking houſe, or to the houſe of ſuch officer, or of any 
tenant or relation of his, without the conſent of the perſon 
arreſted, nor charge him for wine, victuals, or any other 
liquor or things whatſoever, ſave what he ſhall call for, 
nor ſhall cauſe him to call or pay for any other liquor or 
things except what he ſhall particularly and freely aſk for; 
nor cal take any greater ſum than is by law allowed for 
any arreſt, or for detaining or waiting till the perſon ar- 
reſted has given an appearance or bail, or agreed with the 
perſon at whoſe ſuit he is arreſted, or until he be ſent to 
the gaol belonging to the county or place where ſuch arreſt 
ſhall be; nor Thall take any reward for keeping the perſon 
arreſted out of gaol ; nor ſhall carry any ſuch perſon to 
gaol within 24 hours from the time of ſuch arreft, unleſs 

uch perſon refuſe to be carried to ſome ſafe and conve- 
nient dwelling houſe of his own nomination within a city, 
borough, corporation, or market town, in caſe ſuch per- 
» fon be there arreſted ; or within three miles from the place 
where ſuch arreſt ſhall be, if the ſame be made out of any 
city, &c, ſo as ſuch dwelling houſe be not the houſe of 
the perſon arreſted, and be within the county or liberty 
in which the perſon was arreſted, and then it ſhall be law- 
ful for ſuch officer to convey the perſon fo arreſted, and 
refuſing to be carried to ſuch ſafe and conyenient dwelling 


houſe, to gaol. 


Every ſheriff, under ſheriff, and bailiff of any liberty, 
and the reſpeQive ſecondarics and clerks fitters in the comp- 
ters in London, and all the perſons intruſted with the exe- 
cution of proceſs, or who ſhall enter any actions, or make 
any warrant, or any writ or proceſs, in order to 327 the 

ame 
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fame executed, ſhall deliver a printed copy of the ſeveral 
clauſes in this act relatin to Baff, and other officers 
and perſons employed under them to execute any proceſs, 
or who ſhall arreſt any perſon. on any action entered, or 
otherwiſe within their reſpective ſheriffwitks or Juriſdic- 
tions, to every fuch bailiff, &c. and ſhall make it part of 
the condition, of every ſecurity given to any ſuch ſherifs 
or under-ſheriff, or bailiff of any liberty, 'by any bailiff or 
perſon employed to execute proceſs, that every ſuch bailiff, 
&c. ſhall thew and deliver a copy of the ſaid claufes ta 
every, perſon he ſhall arreſt, and carry to any public or 
other houſe where any liqupr, ſhall be fold, and ſhall per- 
mit every ſuch: perſon arreſted, or any friend of him or 
her, to read over the ſame claules, before” any liquor or 
victuals be called for or brought to ſuch [perſon under 
arreſt there; and in caſe any bailiff, &c. offend in the 
premiſes, every ſuch offence, beſides the breach of the 
condition of ſuch ſecurity-bond, fhall be deemed à miſ- 
demeanor in the execution of the proceſs. on which fuch 
8 arreſted, and {hall be punifhable as ſuch by 
this act. 3 


By Rule, K. B. Eaſter, 15 Car. 2. No bailiff or ſheriff's 
officer ſhall preſume to exact or take from any perſon, 
being in cuſtody by arreſt, any warrant to acknowled; 
judgment, but in the preſence of an attorney for the de- 
Han, which attorney ſhall then ſubſcribe” is name 
thereunto, which ſaid warrant ſhall be produced when the 
ſaid judgment ſhall be acknowledged; any bailiff or offi- 
cer offending, to be ſeverely puniſhed. And' no attorney 
ſhall enter up judgment, on a warrant of attorney gotten: 

from any defendant under an arreſt, otherwiſe than as 
aforeſaid, 


| The following rules made purſuant to the Stat. 2 Geo. 2. 
Far the relief of debtors, with reſpect to the impriſonment of 

their perſons, are to be ſtrictly obſerved by the marſhal 

and his officers, and all the priſoners ; and this and the 
following rules are to be fixed in the moſt public place 
in the aforeſaid priſon, for the inſpection of the faid pri- 
ſoners. 1. The marſhal to cauſe a pair of ſtocks te be 
kept up in the priſon, for the puniſhment of ſuch as 
blaſpheme the name of God, ſwear or miſbehave them- 
| {clves. 
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ſelves, 2. The marſhal ſhall not allow any illegal means of 
confinement of any priſoner on any pretence ; not to con- 
fine any in the hole or ſtrong- room, or other unuſual 

lace of reſtraint; nor uſe any other extraordinary means 
of confinement, unleſs the priſoner has been found actually 
attempting to break the priſon, with an intent to eſcape ; 
and if ſo confined may appeal to court in Term, or to a 
judge in the vacation for redreſs, 3. The marſhal is not 
to ſue, or procure to be ſued out, any habeas corpus, to 
remove any perſon from the King's-bench priſon to the 
Fleet. 4. The marſhal is not to turn any priſoner back 
from, the common fide, to. the maſter's fide, without rea- 


ſonable cauſe, giving ſuch priſoner three days notice of his 


intention to remove him, during which time the priſoner 
may appeal to a Judge to prevent the ſame: and pending 
which appeal, the priſoner to be allowed his daily ſub- 
ſiſtence as before; and his ſhare of the dividend, and other 


advantages to be reſerved” till it be determined. 5. If any 

Priſoner die in the ſaid priſon, the marſhal forthwith to 

| give notice to the coroner; that he inquire how ſuch pri- 

ſoner came oy his death. 6. The marſha] to take care 
3 


that no garniſh, or other exaction be extorted from wy of 
his priſoners, and that none be deprived of his ſhare, dues. 
and dividends, on any pretence. 7. The marſhal to take 


uh Care that the priſoners may have any beer, ale, victuals, 
or other neceſſary food, from what place they pleaſe ; and 
have and uſe ſuch bedding, linen, and other things, as 


they think fit, without purloining or detaining the ſame, 
or inforcing them to pay for the uſing them, or put any 
reſtraint upon them in relation thereto. 8. The marſhal 


to cauſe a table of fees ſettled according to the aforeſaid 


ſtatute, theſe rules, and a liſt of all gifts and legacies, to 
be hung up in ſome public place in the ſaid priſon, to be 
reſorted to by the priſoners, without fee or reward. 9. 


The marſhal by legal means to prevent eſcapes, and 


he and his officers to treat the priſoners with the ut- 


moſt tenderneſs and humanity, as far as conſiſtent with 


the ſafe cuſtody of them; and neither the marſhal nor 
any employed by him, to take from any priſoner for debt, 
more for commitment, chamber-rent, releaſe or diſcharge, 
than allowed in the aforeſaid liſt of fees. 10. The turnkey 
diligently to attend the gate or door, and admit ſuch per- 


ſons to any of the priſoners, as by law are entitled thereto. 


11. No 
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11. No cellarman, turnkey, or other officer or ſervant cf the 
marſhal, to have any ſhare of the charities, or bearany office 
which may entitle him in the diſpoſition or receipt thereof, 
12. The chapel to be kept in good repair, and the chaplain 
to attend to perform the divine ſervice, and adminiſter the 
ſacrament at the uſual times of the church of England. 
13. No priſoner to wrong another, on pain of being {et in 
the ſtocks, for ſuch time as the marſhal, with the conſent 
of the ſteward and aſſiſtants, or any two of them think 
proper. 14. The dining-room to be kept in repair, for 
the priſoners to exerciſe devotion or converſation, and a a 
fire kept therein as the ſeaſon requires; and the two rooms 
under it to be kept for the uſe of ſuch as are afflicted with 
any diſeaſe or infirmity, that may require ſuch accommo- 
dation, 15. Every priſoner who ſhall make oath before a 
judge, a commiſſioner, or a juſtice of the peace for the 
county of Surrey, that he cannot command 51. and cannot 
ſubſiſt without the charities belonging to the common ſide, 
ſhall immediately be admitted to the common ſide, and be 
capable of being elected into all offices, and be entitled to 
all ſhares, dividends, and profits belonging to the ſame. 
' 16, No perſon committed for criminal matter to have a vote 
or ſuffrage in electing a ſteward or other officer of the com- 
mon ſide, nor to receive any ſhare of the charities, other 
than his ſhare of the profits ariſing from the baſkets, 17. 
Every priſoner to lodge in a cabin within the ward to 
which he belongs, without fee or reward. . 18. Every pri- 
ſoner to be capable of being choſen in his turn an aſſiſtant, 
and be entitled to ſuch allowances and advantages as have 
been cuſtomary. 19. The ſeal of the common fide to be 
kept by the maſter of the king's-bench office, and not, to 
be affixed to any receipt or other inſtrument, till approved 
and ſigned by the marſhal, with the conſent of the pri- 
ſoners of the common ſide, ſignified under the hand of the 
ſteward and aſſiſtants. 20. If any priſoner on the common 
ſide be charged with one action, and it be ſuperſedeable, 
the ſame to be ſuperſeded with the money belonging to the 
priſoners of the common fide, by their conſent, ſigniſied 
under the hands of their ſtewards and affiſtants, and ſigni- 
hed by the marſhal ; but if charged with more than one 
action, not to be ſuperſeded with ſuch money, unleſs by 
order obtained by application to the court in term-time, 
or to a judge in the vacation, And no judge's clerk to 
take 
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take any fee in any matter relating thereto. 21. Particular 
eare to be taken of priſoners on the common ſide, when 
ſiek, neceſſaries provided by the ſtewards, and aſſiſtants, 
und they tobe reimburſed out of the county money. 22. 
- Debts reaſonably contracted by the ſteward and afliſtants, 
with the concurrence of dhe marſhal, , and the maſter of the 
: king's-bench office, for the neceſſary ſupport of poor pri- 
ſoners, to be entred by the ſteward and, aſſiſtants in their 
- houſe-books, and to be repaid out of the next dividend. 
23. No money to be allowed the ſteward and aſſiſtants for 
fitting on houſe · buſmeſs, or adjuſting differences between 
2:priſoner and priſoner. . 24. Any priſoner that comes into 
priſon, aſter the firſt day of aſter-term, to have but, ane 
Auarter of the Midſummer dividend. 25. The money brought 
to the priſon by the baſket- men, aud .their boxes, and the 
boxes which come in at Chriſimas, Eaſter, and Nqbitſuntide, 
to be immediately divided between each. priſoner, making 
the baſłet- men ſuch reaſonable ſatis faction for their trouble, 
zung has been uſually allowed. 26. In caſe the marſhal, in 
2: aid' of the ſteward and aſſiſtants, advance any money for 
png voy action againſt: any priſoner as before di- 
rected, he ſhall be reimburſed out of the next county- money. 
27. Priſoners of the common-ſide have power to make an 
election of a ſteward every year; no priſoner who has the 
liberty of the rules, or liberty to go out of the walls of the 
priſon, to have a vote for ſteward. or other officer of the 
common ſide. The ſteward to continue in his office a 
year, unleſs removed upon application to the court in 
term, or a judge in the vacation. 28. The ſteward of the 
common ſide to keep a regiſter- book of the fees aforeſaid, 
ad nd theſe rules, and of the charities which. the, ſaid. pri- 
ſoners may. inſpect, and the ſteward's accounts. 29, If 
any priſoner be wronged or abuſed by the ſteward, and 
_ *v affiſtants, on complaining to the court in term, or in a 
vucation to a judge, or tothe marſhal (on proof thereof) 
tochave allowance for coſts and charges, to be paid out of 
: the next dividends belonging to the ſteward and aſſiſtants, 
or ſuch of them who have wronged the perſon, complain- 
ing; or if the complaint prove groundleſs, the complainant 
to make ſatisfaction out of his ſhare of the next dividend. 
30. If any of the aſſiſtants or ſteward miſpend or waſte the 
721 — the next aſſiſtants, or any ſucceeding them, 
may call the former to account for he Sn and on proof 


— 


of 
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of money miſpent call ail dividends, as well ai the grate 
as otherwiſe, to be taken, ſtopped, and kept for reparation, 
and to be put into the houſe-box, till divided to each pri- 
ſoner. 31. The ſteward and aſſiſtants to cauſe theſe orders 
to be read every third Monday at the firſt baſket, being the 
uſual day for chuſing the officers, and ſettling the houſe- 
account. 32. The marſhal, his officers and ſervants, and 
the priſoners, to keep theie orders, under penalty of the 
utmoſt puniſhment that by law can be juſtly inflicted on 
them, 33. No clerk, officer, or ſervant belonging to any 
judge of the court, to take any oy by rcaſon of any 
petition, complaint, or application made to any judge by 
any of the ſaid priſoners, purſuant to theſe orders. 


By Rule Hill. 2Geo. 2. CB. All the orders cr rules hereunder 
written, eſtabliſhed purſuant to the Stat. 2 Ges. 2. intitled, 
An att for the relief of debtors with reſpect to the impriſonment 
of their perſons, to be kept as well by the warden and his 
officers and ſervants, as by all the priſoners. And this 
rule, with the rules aforeſaid, to be fixed up in the hall 
of the priſon, for the uſe and inſpection of the priſoners, 
1, The warden or deputy, to appoint ſo many of the 
houſhold ſervants as either of them ſhall ſeem good, to 
open and ſhut the two outer gates, at ſuch hours as the 
gates of Ludgate and Newgate, and the faid perſons to 
carry halbert, bills, or other weapons, as ſhall ſeem good 
unto the warden or deputy. 2. The warden or deputy to 
take order that no perſon carry any weapon further than 
the porter's lodge, unleſs licenſed to keep the gate. 3. 
The warden or deputy, and ſo many of the houſhold as 
needful, to keep watch in harneſs or otherwiſe, at all 
times as he ſhall ſee cauſe for his ſafe-guard, 4. The 
warden to order the money gathered at the box, or other- 
wiſe given for the diſtribution amongſt them, if any con- 
tention ariſe ; the poor men ſhall keep one key, and the 
other to be at the warden's appointment. 5. If the pri- 
ſoners on the maſter's fide refuſe, or be unable to pay 
chamber-rent, then the warden may turn them out into 
the wards, but no priſoner to be conhned for nonpayment 
of chamber-rent, but all to have liberty of walking in the 
fore-yard, hall, and cellar in the day time; the ward's- 


gate in the day time to ſtand open, and to be opened at 
E five + 
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five in the morning in ſummer, and ſeven in the winter, 
And the warden may ſhut the ward-gates at nine at night 
in the winter, and ten in ſummer, provided he keep a 
watch to attend to let out and in, ſuch as have occaſion 
to go to the neceſſary-houſe. 6. The warden not to de- 
tain or imbezzle any priſoners goods, but may detain his 
perſon after diſcharged by his creditors, till the fees be 
paid. 7. The warden to provide a dungeon for perſons 
that endeavour to eſcape, or are guilty of other great miſ- 
demeanor. {08 after being informed that ſuch a room 
was provided, for a further regulation ordered, that.) 
8. The warden do keep the chapel in repais, and take care 
that divine ſervice be pertormed, according to. the ufe of 
the church of England, and all priſoners to attend, and not 
be abſent without reaſonable cauſe. . And no chaplain of 
the Fleet, or any clergyman, being a priſoner within the 
walls or rules, to preſume to marry any perſon without 
licence, and the warden and officers to uſe their utmoſt 
diligence to prevent ſuch marriages. 10. The warden to 
cauſe the ſtocks to keep up for the punifhment cf ſuch 
priſoners as blaſpheme, ſwear, or behave themſelves diſ- 
orderly. 11. No priſoner to take poſſeſſion of any cham- 
ber, but with conſent cf the warden or deputy, or pull 
down any partition, or make any material alteration, with- 
out the conſent of the warden or deputy, but the diſpoſal 
of the rooms to be in the warden or deputy, yet ſo as nei- 
ther of them turn any out of poſſeſſion without cauſe, and 
priſoners on diſcharge to deliver to the warden, his deputy 
or chamberlain, the key of his chamber, and all the war- 
den's furniture therein. 12. The warden or deputy may 


turn any out of his chamber to the common ſide, that re- 
ſuſe or neglect to pay chamber-rent for three months; and 


the warden or deputy ſhall in ſuch caſe, take an inventory 


of the priſoner's goods and effects (if any) ſigned by two 


witneſſes, and deliver them to ſuch prifoner; but the 
warden may ſtill detain the priſoner, though diſcharged by 
the plaintiff, or in any other manner a his arrears of 
chamber-rent be paid. 13. No perſon. ſhall keep any 
public room, within the priſon, for ſelling victuals or 
liquors, without leave from the warden, or his deputy ; 
offenders may be turned to the common fide, and the 
warden and deputy to take care that good order be kept 


in ſuch public room, as ſhall be allowed, as aforeſaid. 
| 14. The 
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14. The warden to take care that every priſoner committed 
to his cuſtody, be conveyed to the Fleet, without being 
carried to any public houſe, or the private houſe of any 
tipſtaff, officer or miniſter of the F/zet, or of any tenant 
or relation of his, without the free conſent. of the perſon 
in cuſtody, and no garniſh ſhall be extorted by any pri- 
ſoner from any perſon committed. 15. The warden to 
cauſe a table of gifts, expreſſing the purpoſes for which 
given, to be fairly writ, and hung up in the hall, and to 
take care that no priſoner be deprived of his ſhare of the 
charities, or bear any office which may intitle him to the 
receipt or diſpoſition thereof, 16. Every priſoner who 
ſhall make oath, before one of the judges of the court 
from whence the proceſs iſſued, upon which he is taken 
or charged, or before a commiſſioner impowered by ſuch 
court, that he is not worth 5; l. and cannot ſubſiſt without 
the charities belonging to the priſoners of the Fleet, ſhall 
immediately be admitted to all thares, dividends, and pro- 
fits ariſing from ſuch charities. 17. Two rooms marked 
9 & 10, up in the chapel ſtairs, ſhall be kept as an in- 
firmary for the priſoners on the common ſide, who fall 
lick of ſuch diſeaſes as require their being removed, and 
no priſoner ſhall be obliged to lie in a bed with a diſeaſed 
perſon. 18. The warden ſhal]l keep the drains, bog- houſes 
and dunghil as clean and free from noiſomneſs as poſſible. 
19. When any priſoner dies within the prifon, the warden 
ſhall forthwith give notic: to the coroner, that he ma 
inquire how he came by his death ; and the ward2n ſhall 
detain the body no longer than the coroner's inqueſt have 
made their inquiſition, which ſhall be done with all con- 
venient ſpeed ; and immediately after the dead body ſhall 
be delivered to the priſoner's friends or relations, if they 
deſire it, without fee or reward. 20. The warden not to 
fue out any habeas corpus to remove any priſoner from the 
Fleet to the King's-bench priſon. 21. The warden ſhall keep 
a book, in which commitmen ts ſhall he entered (verba im) 
within fourteen days after the priſoner is committed, 22, 
The warden ſhall keep another book of the names of 
every priſoner, at whole ſuit, and the time wh n brought 
to the Fleet, and the court or judge whereby committed, 
23. Every tipſtaff, to whom any priſoner ſhall be delivered 
at the judge's chambers, ſhall keep a book, containing the 
name of ſuch priſoner, the _ when taken into cuſtody, 
2 rt 
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to be ſigned by ſuch judge's clerk, who is to keep another 
book to be ſigned by the tipſtatt. 24. The warden ſhall 
keep a book of all declarations delivered to the turnkey, 
containing the names of the parties, the cauſe of action, 
and the time when delivered. 25. The warden ſhall keep 
a book of diſcharges, ſpecifying how made, whether by 
the plaintiff, by ſuperſedeas, or otherwiſe ; which entry 
ſhall be made within five days after every diſcharge, 26. 
The warden ſhall keep a book of every habeas corpus upon 
which the priſoner ſhall not be committed, or the cuſtod 
altered, with the return of ſuch habeas corpus. 27. All 
the books before mentioned, except the tipſtaff's, ſhall be 
kept in the public office of the clerk of the papers; and 
all perſons may reſort to them and take copies. 28. No 
clerk, officer, or ſervant, belonging to any judge of this. 
court, ſhall take any fee for any petition, complaint, or 
application made by any priſoner, founded upon theſe 
rules, or concerning any miſ-government in the Fleet. 
29. Laſtly, The warden and his officers to treat the pri- 
foners with all tenderneſs and humanity, and the priſoners 
to behave themſelves towards the warden with that ſub- 
miſſion and regard which the law requires. 


In the Common-pleas. A table of fees to be taken by the 
warden of the Fleet for commitments, or coming into 
gaol, or chamber-rent there, or diſch from thence in 
any civil action, ſettled and eſtabliſhed the 19th of Jan. 
3 Ges. 2. purſuant to an Act, for the relief of debtors in 
reſpef to the impriſonment of their perſons. 


Every priſoner charged with one or more actions (who 
at his own deſire ſhall go to the maſter's fide) to pay the 
warden for commitment, 11. 6s. 8d. | 


1 Every priſoner charged with one or more actions (who 
ſhall go on the common ſide) not being entitled to partake 


of the poor's box, 13s. 4d. 

| Every priſoner entitled to partake of the poor's box, 18. 

Every priſoner to pay for his diſcharge, 75. 4d. 
Every 
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Every priſoner on the maſter's ſide, who, at his own 
deſire ſhall have a bed to hmſelf, to pay for chamber room, 
uſe of bed, bedding, and ſheets, to the warden, per week, 
28. 6d. | 


If two in a bed, and no more, for chamber room, uſe 
of bed, bedding, and ſheets, each to pay the warden, per 
week, 18. 3d. 


If the priſoner finds his own bed, bedding, and ſheets, 
(which the warden is not to hinder him of) to the warden, 


per week, 15. 3d. 


Two priſoners in one bed, finding their own bed, bed- 
ding, and ſheets, then each of them per week, ſeven pence 
halfpenny. 


Priſoner not being entitled to partake of the poor's box, 
to pay the turnkey on commitment, 28. 


Priſoner on commitment upon a ſurrender at the judge's 
chambers, to pay to the tipſtaff, 6s. 8d. : 


Priſoner on commitment on Habeas Corpus, at the judge's 
chambers, to the tipſtaff, 48. 2d. r Judge” 


On commitment in court, to the tipſtaff, 75. 6d. 


No other fees for any priſoner for the uſe of chamber, 
bed, and bedding, or ſheets, or upon commitment, or diſ- 
charge of any priſoner entitled to partake of the poor's box, 
nor any chamber rent to. be tak=n of any priſoner on the 


common fide. 


Paints determined on the power and duty of the eri or 
bis officers. 


It is commenty ſaid, a known bailiff need not ſhew his 
warrant, although it be demanded, nor a ſpecial bailiff with- 
out demand: In London it is ſaid, the ſerjeant need not 
ſhew his mace, becauſe he is ſworn and known, although 


And 
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And yet it is held a general arreſt by a ſerjeant, by ſhew- 
ing his mace, and touching his body with it, b ſaying, Sir, 
J arraſ you, is not ſufficient, for he ought to ſhew at whoſe 
ſuit,” out of what court, for what, and of what return the 
writ is, that the party may know what to do, Bac, Abr. 


232. Cro. Fac. 485, 486. 


Where the ſheriff doubting a reſcue, cauſes the ſerjeant 
at mace, to arreſt one firſt on an action of 1001. entered 
in London according to cuſtom, and after the ſheriff arreſts 
him by cap. ad ſatisfac. this is unlawful, and the ſerjeant 
was ſeverely puniſhed, and the court diſliked ſuch feigned 


actions againſt law, Dalt. Sheriſt, 110. 


The ſheriff muſt not diſpute the authority of the court, 
though the proceſs be erroneous. Ventr. 273. 


If the officer comes to arreſt a man, and he flies, the offi- 
cer may purſue and take him in another county, but he 
cannot beat him, &c. becauſe he was not arreſted. Lord 


Raym. 231. 2 Strange 1049. 


If after the arreſt of the bailiff he flies, or draws weapons, 
he may. Dalt. Sheriff, 111, 1 


Where perſons having authority to arreſt or impriſon, 
uſing the proper means for that purpoſe, are reſiſted in ſo 
doing, and the party making reſiſtance is killed in the ſtrug- 
gle, this homicide is juſtifiable. And on the other hand, 
if the party having authority to arreſt or impriſon, uſing 
the proper means, happens to be killed, it will be murder 
in all who take a part in ſuch reſiſtance. For it is homi- 

cide committed in deſpite of the juſtice of the kingdom, 


The rule laid down, ſuppoſes that reſiſtance is made, 
and upon that ſuppoſition it will, I conceive hold in all 
cauſes, whether civil or criminal, for in the caſe of reſiſ- 
tance ineither caſe, the perſon having authority to arreſt or 
impriſon, may repel force with force, and if death enſues 
in the ſtruggle he will be juſtified. This is founded in rea- 
ſon and public utility, For few men would quietly ſubmit 
to an arreſt; if in every caſe of reſiſtance, the party impow- 
ered to arreſt, was obliged to deſiſt and leave the buſineſs 


undone, 
| The 
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The caſe of bare flight in order to avoid an arreſt in a 
civil proceeding, and likewiſe in ſome caſes of a criminal 
nature, will fall under a different conſideration. A defen- 
dant in a civil ſuit being apprehenſive ef an arreſt flies, the 
officer purſues, and in the purſuit kills him, this ſays Lord 
Hale will be murder. Hal. Hift. Pl. Cr. 481. | 


Mr. Juſtice For/ter rather chooſes to ſay, it will be mur- 
der or manſlaughter, as circumſtances may vary the caſe. 
For if the officer, in the heat of the purſuit, and merely in 
order to overtake the defendant, ſhould trip up his heels, 
or give him a ſtroke with an ordinary cudgel, or other wea- 
pon not likely to Kill, and death ſhould unhappily enſue, he 
cannot think that this will amount to more than manſlaugh- 
ter, or in ſome caſes even to that offence. The blood was 
heated in the purſuit of his prey, a lawful prey, juſt within 
his reach, and no ſignal miſchief was intended. But had 
he m:de uſe of a deadly weapon, it would have amounted 
to murder. The miſchievous vindictive ſpirit, the malitia, 
i. e. the malice which always muſt be collected from circum- 
ſtances, determines the nature of the offence. Fort. Cr. 


Law, 270, 271. 


Something has been ſaid briefly under the head of homi- 
cide in advancement of juſtice, touching the killing of offi- 
cers in the execution of their offices, and of other perſons 
having authority to arreſt or impriſon, or ating under co- 
lour of ſuch authority, But this being a matter in which 
the juſtice of the kingdom is deeply concerned, I will now 
(ſays Mr. Juſtice For/fler) ſubmit to conſideration my 
thoughts upon that ſubject more at large. | 


Miniſters of juſtice, while in the execution of their offices, 
are under the peculiar protection of the law. This ſpecial 
protection is founded in great wiſdom and equity, and in 
every principle of political juſtice. For without it, the pub- 
lic tranquility cannat poſſibly be maintained, or private 
property ſecured; nor in the ordinary courſe of things, will 
offenders of any kind be anſwerable to juſtice. And for 
theſe reaſons, the killing of officers ſo employed, has been 
deemed murder of malice prepenſe, as being an outrage wil- 
fully committed in defiance of the juſtice of the kingdom. 


E 4 This 
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This rule is not confined to the inſtant the officer is upon 
the ſpot, and at the ſcene of action, engaged in the buſineſs 
which brought him thither ; for he is under the ſame pro- 
tection of the law eundo, morando, & redeundo, and there- 
fore if he comes to do his office, and meeting with great 
oppolition retires, and in the retreat he is killed, this will 
amount to murder, He went in obedience to the law and 
in the execution of his office, and his retreat was necef]: 
in order to avoid the danger that threatened him.-And upon 
the ſame principle, if he meets with oppoſition by the way, 
and is killed before he comes to the place, ſuch oppoſition 
being intended to prevent his doing his duty, which is a fact 
to be collected from circumſtances appearing in evidence, this 
likewiſe will amount to murder. He was ſtrictly in the 
execution of his office, going to diſcharge the duty the law 
required of him. For/t. Cr. Law, 308, 309. 


The miniſters of juſtice in civil ſuits, under proper li- 
mitations are entitled to the ſame protection for themſelves 
and followers, and upon the ſame principles of political 
Juſtice, Ibid. 310. 


In the caſe of arreſts upon proceſs, whether by writ or 
warrant, if the officer named in the proceſs give notice of 
his authcrity, and reſiſtance is made, and the officer be 
killed, it will be murder; if in fact ſuch notification was 
true, and the 2 legal. For after ſuch notification, the 
parties oppoſing the arreſt acted at their own peril, Hid. 


311. 


A bailiff ſtood at the ſtreet door, and ſent his ſervant 
up three pair of ſtairs, in a diſguiſed habit with the warrant, 
who laid hands on one W. R. and told him that he arreſted 
him. Holt chief juſtice doubted if this was a good arreſt, 
being done by the bailiſf's follower, or ſervant, and not in 
the 3 of the bailiff himſelf; but ſaid, that the plaintiff 
muſt prove his cauſe of action againſt W. R. and muſt prove 
the writ and warrant by producing the ſworn copies of 
them. And he muſt prove the manner of the arreſt, that 
it may appear to the court to be a lawful arreſt; and in 
point of damages he muſt likewiſe prove the loſs of his debt, 
viz. that W.R. became inſolvent, or could not be retaken, 


Vide Mod. Rep. vol, 8. p. 211. * 
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If a bailiff having a warrant from a ſheriff on a capias, 
end another in his room to arreſt the perſon, ſuch arreſt is 


illegal. Vide Med. Rep. vol. 12. p. 73- 


A capias was returnable on all ſouls day, which was not 
a court day, the ſheriff let the party go; the court ſaid 
it was a bad return; the writ was good and the detaini 
the party on it lawful, and he was recommended to bring 


him into court. Poph. 205. 


By Stat. 29 Car. 2. cap. 7. <* No perſon upon the Lord's 
day, ſhall ſerve or execute any- writ, proceſs, warrant, 
order, judgment, or decree (except in caſes of treaſon, fe- 
lony, or breach of the peace) but the ſervice of ſuch writ, 
&c, ſhall be void, and the perſons executing the ſame ſhall 
be liable to anſwer damages, as if they had done the ſame 


without any warrant.” 
4 


On a queſtion before the court, whether ſerving an at- 
tachment for contempt on a ſunday, were within the above 
ſtatute? The words being that all arreſts on ſunday, ex- 
cept for breach of the peace are void. Holt chief juſtice 
ſaid, ſuppoſe it were a warrant to take for forgery, perjury, 
&c. ſhall they not be ſerved on ſemday? Sure the Lord's 
day ought not to be a ſanctuary for malefactors ! and this 
partakes of the nature of proceſs on an indictment, but the 
court would adviſe thereon. Vide Mod. Rep. vol. 12. p.348. 


A warrant for good behaviour may be executed on a 
ſunday. Vide Raymond, vol. 1. p. 250. 


If a baillff arreſts a man on a ſunday, ſince by the above 
ſtatute all ſuch arreſts are unlawful, and the bailiff is killed 
in the gaking it, perhaps (ſays Hawkins) this will be man- 
laughter only. Hawk. pl. cr. 86. ch. 31. ſect. 58. 


On a motion to have a defendant diſcharged out of cuſ- 
tody, for that he had been arreſted on a ſunday by proceſs 
out of the king's bench, but in truth he was taken without 
any warrant on a ſunday, and kept locked up till monday 
morning, and then a writ was got. By the court : If you 
were impriſoned without a warrant, you have your remedy 


by falſe impriſonment ; but then let them ſhew ctuſe why 
I an 
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an attachment ſhould not go againſt them. And it was 
faid by Gould, juſtice, that attachments have gone frequent- 
ly in fuch a caſe; and ſo was the rule here. Vide Mod. Rep. 
vol. 6. p. 96. 


An arreſt on a ſunday is a void arreſt, inſomuch that the 
party may have an action of falſe impriſonment for it. Vide 
Mod. Rep. vol. 5. p. 95. 

A defendant taken on a capias ut legatum on a ſunday, 
moved to be diſcharged, the taking being contrary to Stat. 
29 Car. 2. cap. 7. ſett. 6. The court held the taking bad, but 
refufed to grant an attachment, and put the defendant to 
take the remedy given by the ſtatute. Barnes Notes, C. P. 


228. 


By Stat. 5 Aun. cap. 9. Any perſon may be taken on 
the Lord's day by virtue of an eſcape warrant.” 


A priſoner eſcaped, and was retaken on a ſunday, by 
virtue of a judge's warrant, called an eſcape warrant. The 
queſtion before the court was, whether this taking was ſuch 
a ſervice of proceſs as was againſt Stat. 29 Car. 2. cap. 7. 
By the whole court: This is a taking in nature of a freſh 
purfuit, and is no original proceſs, and the gaoler or party 
might have taken him on a freſh purſuit on a ſunday before 
this ſtatute. Vide Mod. Rep. vol. 6. p. 95. Raym. vol. 2. 


Page 1028. 


The party is ſtill upon the old commitment continued 
down. It was held, that this retaking is not within the 
meaning of the ftatute 29 Car. 2. and that he might have 
been retaken on a /anday without a warrant, 6 Mod. 3 Salk. 

and 2 Lord Raymond. 


It was held otherwiſe in the C. P. and the two laſt books 
ſay, that the barons of the excheguer were equally divided, 
and that the like motion was made before in the ſame term 
in the K. B. and the court was then of the ſame mind. 


Vide Raymond, vol. 2. p. 1029. 


The bail may take the principal on a ſunday, and confine 
him till monday and then render him; and this is no ſerving 
of proceſs, for the entry in the K. B. is, he is delivered upon 
bail, &c. it is rather I&e the caſe where the ſherift arreſts 
the defendant on a Saturday, who eſcapes, he may take him 

| * | on 
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on a Sunday, becaule it is only a continuation of the former 
impriſonment. Vide Mod. Rep. vol. G. page 231. Forteſcus 
Rep. 374. | 


The court was moved, that one arreſted on a day of 
_ thankſgiving . appointed by the parliament, was for to 
put in bond to the ſheriff for his appearance, might be diſ- 
charged, and that the bond given to the ſheriff might be 
delivered up. Rolle chief juſtice, adviſed the party to in- 
dict the bailiffs, who made the arreſt, or bring his action 
againſt them, for we will not diſcharge the party arreſted. 
Styl. 239. | 


It was faid by Richardſon, C. J. That, upon arreſting 
a man upon Chri/tmas day, going to church, in the church 
yard, he who made the 280 might be cenſured in the ſtar 
chamber, for ſuch an offence (this court is aboliſhed b 
Stat. 16 Car. 2. cap. 10.) Hetly 19. Godsiph. Report. Canon 
115. ect. 12. 


An arreſt in the night as well as in the day is lawful, and 
as well at the ſuit of a ſubject as at the king's ſuit; for the 
officer or miniſter of juſtice ought to arreſt him when he 
can find him, for otherwiſe perhaps he will never arreſt 
him, becauſe he who has done amiſs hates the light, 8 Co. 37. 


If the officer does not arreſt him when he finds him, and 
may arreſt him ; the plaintift ſhall have an action in the 


caſe, and recover all his loſt damages. 9 Rep. 66. 


If a writ is returnable on the ninth day of February, or 
in eight days of the purification, the defendant cannot be 
arreſted by virtue of ſuch writ, either on the tenth or ele- 
venth day of February ; though it is before the fourth day 
after. Tue quarto die, rofl, is only for the appearance 
and return of the writ, but not for execution. Mo. 701. 
pl. 998. Cro. Elix. 760. pl. 33. If he is arreſted, the 
officer cannot juſtify it either in treſpaſs or falſe impriſon- 
ment brought againſt him. Cro. Elix. 761. pl. 33. Mo. 711. 
pl. 998. Keb. 805. pl. 75. Sid. 229. pl. 27. Lev. 143. Winch. 
76. A defendant taken on a capias ad ſatisfaciendum gn the 
ninth day of February, which was the very day the writ 
was returnable, the arreſt was adjudged good. 3 Salk. 46. 


In 
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In an action of treſpaſs, aſſault and battery, by ſpecial 
verdict, it appeared that the defendant, as bailiff of the 
ſheriff, arreſted the plaintiff, the tenth day of February, on 
a writ of nn omittas out of C. P. which was returnable 
in eight days of the Purification, which was after the firſt 
or eſſoign day, but the days of grace to the return of the 
writ are two days after: and the court conceived, that al- 
though the ſheriff may return his writ after, yet his office, 
as to arreſting, is determined on the eſſoign day, which 
being no moveable feaſt, the court may take notice of the 


day of the month, Keb. 718. 


The utmoſt length of time the law allows for executing 
a writ is the day on which it is returnable, and it is not 
executable that day any longer than the court fits. Vide 


Mod. Rep. vol. 6, p. 130. 


Arreſts ought not to be of perſons going to or coming 
from church, in the church-yard, Hetly 19. Gedolph. Rep. 
Canon. 115. nor in the time of divine ſervice, fat. 1. 
Rich. 2. c. 15. 50 Edw. 3. c. 5. Cro. Jam. 602, pl. 6. 
unleſs at the king's ſuit, Cro. Fam. 321, pl. 4. Bulft. 72. 
Godolph. Rep. Canon. 141, ſect. 8. Holt, chief juſtice, 
faid, he had known many attachments granted for arreſting 
a man as he was going to church, to diſgrace him, Mod, 


56, pl. 114. Wats. Clerg. Law, c. 34, P. 345. 
A perſon who is not privileged from arreſts, by reaſon 


of his attendance on buſineſs, on ſome court of juſtice, or 
ſome other way privileged by ſome ſpecial uf or order 
of court, may be arreſted in ęſiminſter- hall, the courts ſit- 
ting there; and it has been often done, for it is not the 


| ro but their buſineſs that protects the party. 2 Lil. 
Abr. 115. 


A perſon arreſted in Neſiminſter-hall, during the fitting 
of the court, may be diſcharged on motion, if the arreſt was 
on meine proceſs, but not if he was taken in execution, 
for in that ca.e the officer is puniſhable. 3 Salk. 46. Bul/t, 
os. -. | = 
N 
One L. was arreſted in the Aue. yard, not far from W:/?- 

min/ter-hall gate, the court being then ſitting; and being 


an attorney of this court, he together with the officer was 
| | brought 
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brought into court, and the officer was committed to the 
Fleet, that he might learn to know his diſtance ; becauſe 
the plaintiff was an attorney of the court of king's bench, 
who informed this court, that his caule of action was for 
2001. therefore the court ordered, that another of the ſhe- 
riff's bailiffs ſhould take charge of the priſoner, and that 
the chief prothonotary, ſhould go along with him to the 
court of king's bench, which was done; and that court being 
informed how the caſe was, diſcharged the defendant on 
filing common bail. The writ on which L. was arreſted - 
was an attachment of privilege, which the court ſuppoſed to 
be made on purpoſe to arreſt him out of his privilege; for 
there was another writ againſt him at the ſheriff's office, at 
the ſuit of another perſon. Vide Med. Rep. vol. 2. p. 181. 


If a perſon be arreſted by the ſheriff of the county, with- 
in a liberty, without a non omittas, yet the arreſt is good, 
for the bail: is ſheriff of the whole county, but the bailiff 
of the liberty may have his action againſt the ſheriff for en- 
tering of his liberty; but on a writ of non omittas, a ſheriff 
may enter any liberty and execute it ſafely, Lil. Abr. 115. 
Barnard K. B. Reports, 282, 284. 


On a motion that N might be ſtaid, on an 
affidavit that the arreſt was made within the liberties of 
London on a bill of Middleſex. But the court ſaid, that the 
affidavit was not ſufficient, for the liberty of London may 
extend into M:ddleſex, though no part of London itſelf does. 
And Page, Juſtice, ſaid, The borough of Southwark is 
within the liberty of London, though it lies in the county 
of Surrey. The ſame he ſaid has been thought of the 
Temple, that it lies within the liberty of London, though 
out of the city and county, And accordingly the motion 
was not allowed. 2 Barnard, K. B. Reports. 


A defendant was arreſted in the Temple, and on a motion 
to ſet it aſide, his council inſiſted, that the Temple is pri- 
vileged from arreſts by the king's grant. Dugdale's Orig. 
Fur. chap. 57, 70. p. 144, 310. edit. 1671, Staw's Survey 
of London, 271. edit. 1720, | 


Holt, C. J. If the king has made ſuch a grant, it is 
void in law, they having no court of juſtice within them- 
eli es 
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ſelves there, It is true the Temple is extra parochial, and 
not within any pariſh, nor within the city, ſo as to come 
within the cuſtom of the city, but it is within the county 
of the city; but the JYhite-fryars is within the juriſdiction 
of the city: yet the court inclined not to countenance 
arreſts in the Temple, eſpecially in Term time, but would 
not ſet aſide this arreſt, fo that the defendant was held to 
ſpecial bail. 3 Salt. 285. pl. 13. 45. I. 1. Med. 155. 


Skin. 684. pl. 5. 


The liberty of the Rolls is no privileged place, but as it 
is for all other courts going and returning. Freem, 689. 


pl. 474- 


The Cingue- ports be Haſtings, Dover, Hithe, Romney 
and Sandwiche, whereunto Minchelſea and Rye, and other 
towns be joined. 2 Tft. c. 7. p. 556. See Feate's Charters 
of the Cingue- ports, 1728. 


The privilege of the Cingue- ports extends only to the in- 
habitants, but not to ſtrangers. Freem. 12. pl. 11. Nor 
where the matter or cauſe ariſes without the Ciugue- ports. 
Godb. go. pl. 102. Brownl. 34. Nor to an action of debt, 
or treſpaſs tranſitory. Cre. Elia. 910. pl. 22. Yelv. 12. 


A defendant ought to be an inhabitant, otherwiſe treſ- 
paſſes committed within the Cingue- ports, by one who lived 
out of their liberty, or who would preſently abſent him- 
ſelf, would be diſpuniſhable; and che reaſon of the privi- 
lege of the Cingue-ports is, that the inhabitants there, who 
are to defend the port- towns, ſhould not be drawn away, 
Which does not extend to ſtrangers. Freem. 13. 


When a ſtranger comes within the Cingue- ports, and 
does a tranſitory ireſpaſs and afterwards goes out of their 

Juriſdiction, he to whom the treſpaſs was done may have 
an action at common law, elſe he would be without remedy ; 
for they can call none in who are out of their juriſdiction, 
and the privileges were granted for the eaſe and benefit, 
and not the prejudice of the inhabitants. Yide Yelv. 2 In/t. 


c. 7. 
By 
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By the charters granted to the univerſities of Cambridge 
and Oxford, bearing date reſpectively in the 4th year of the 
reign of king Richard 2. and the firſt day of April, in the 
14th year of Hen. 8. both which were confirmed by Stat. 
13 Eliz. c. 29. they may inquire of all treſpaſſes, injuries, 
and of all pleas and quarrels, and of all other crimes and 
matters (except pleas of freehold). Lit. Rep. 252. Cre. 
Char. 87. pl. 9. Vern. 212. pl. 200. Fenk. Cent. 117. 
pl. 33. 3 Salk. 283. pl. 6. Where a ſcholar, their ſer- 
vants, or miniſters, are one of the parties, and are to have 
cognizance and correction thereof, according to their 
ſtatutes or cuſtoms, or according to the law of the king- 
dom of England, at the will of the chancellor; ſo that the 
Juſtices of the #/ng*s-bench, or of the common-pleas, or the 
juſtices of aſſize, do not intermeddle ; and if the faid 
juſtices ſhould preſume to inquire, or in any matter take 
cognizance thereof, or intermeddle, that then, upon the 
certificate, notification, or {ignification of the chancellor 
of the univerſity, or his commiſſary, they do ſuperſede ſuch 
inquiſition or cognizance, and not put the parties to anſwer 
before them, but that the party ſhall be chaſtized and pu- 
niſhed before the chancellor or his commiſſary only. 
10 Mod. 226, 128. Cre. Car. 73. pl. 1. Lit. Rep. 40, 41. 
Hardw. 505. pl. 4. 


The privilege of univerſities is not allowable, unleſs 
one of the parties is a ſcholar or ſervant of a college, and 
reſident at the univerſity at the time of the ſuit commenced, 
and it is ſufficient if one party only is a member; but if 
either party is entered into a college by a trick to avoid a 


ſuit, his privilege ſhall not be allowed him. 4.80. 


pl. 2. Lit. Rep. 304. 2 Brotonl. 74. Barnard, 
49, 50. Comb. 171. Lit. Rep. 41. Heil. 26. See. Hardw. 
509. 2 Ventr, 106. Gadb, 404. pl. 485. 3 Salk. 383. pl. 7. 


The privilege of the univerſities is not allowed againſt 
the privilege of the common-pleas, &ing's-bench, or exchequer, 


or in an action againſt a ſcholar and another perſon who is- 


not privileged, nor where the contract is made but of the 
univerſity, nor does it extend ta ſue there for the penal 
of an act of parliament, nor to a replevin. Lord Raym. 342. 
Hetl. 26. Lit. Rep. 41, 304. Cro. Eliz. 180. pl. 13. 
Harar, 
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Hardr. 188. pl. 15, 507. Hetl. 28. Brownl. 74. 3 Bulſir. 
272. Skin. 265. pl. 3. Fitzgib. 153. pl. 6. 299. pl. 3. 


In a ſuit in the Exchequer, by the writ of quo minus, if 
the plaintiff is neither accountant or debtor to the king, 
nor an officer of the court, will not ouſt a member of the 
univerſity of his privilege, if demanded before imparlance. 


Hardr. 504. 10 Mod. 128. 3 Salk. 383. pl. 8. 


A quo minus is not a writ of privilege, nor is it ſo called, 
as when privileged perſons ſue in the courts where they 
are privileged. Dy. 328. pl. 9. 3 Leon. 323. pl. 300. 


Tf a plaintiff were an accountant, and entered on his ac- 
count, that would alter the caſe, becauſe his attendance then 
would be requiſite from day to day. A writ of quo minus, is 
now but a common action in the Exchequer ; it did not lie 
unleſs a debt were confeſſed to the king, and then the king's 
debtor had a guo minus for the king's benefit. Hardr. 507. 


The ſheriff had proceſs againſt one A. and he took one A. 
if he were known by one name or the other, it is good; 


otherwiſe not. Mo. 407. pl. 548. 


If the ſheriff execute a capias, and there is no original to 
warrant it; he is excuſable, but he muſt take notice at 
his peril of the perſon and goods that he arreſts, for he is 
not to examine whether the original be ſued eut or not: 
but if he arreſts J. S. inſtead of J. N. he does it without 


warrant. Dalt. Sheriff, 112. 


A capias iſſued againſt G. and E. B. affirms himſelf to 
be G. and is taken, yet this ſhall not excuſe him in an 
action of fal ſe impriſonment; the ſame law of a commiſſion 


of rebellion. Hardr. 323. 


Note; where there are two ſheriffs, the arreſt or neglect 
of one, is the arreſt or neglect of both. Salk. 152. 


The perfon of the king is ſo ſacred, that no violent hands 
may in any caſe be laid upon him. Stamp. de prerog. 42, 


19> I 
A queen 


Bailiffs, Gaolers, Sc. their Power and Duty. 65 

A queen regent has the ſame privileges as a king. A 
queen conſort is free from arreſt, for every married woman 
in his majeſty's dominions except a femme cevert, (ſeparate 
trader in London) has that privilege; which privilege the 
king's wife retains even after the demiſe of the crown, fo 
that a queen dowager is entitled thereto. 3.1n/. 30. pl. 19. 


By an ordination of the houſe of lords, on 23 Nov. 1693, 
one Wiltſbire an under ſheriff, was impriſoned by the lord 
chamberlain for arreſting Sir G. H. ſervant to the king, 
upon a cap. utlegat. 


Per curiam ; he may well arreſt him, for it is at the ſuit 
of the king himſelf, and he is ſworn to ſerve it. And by 
all the judges of England, he who procured the commit- 
ment of the under ſheriff ought to pay all the charges and 
expences. And it is adjudged, the king's ſervant is not ſo 
privileged from arreſts but that the ſheriff ought to return 
his writ, unleſs he ſhews his privilege on the arreſt, Lit-- 
Rep. 65, Co. Rep. 40. pl. 108. Kel. Rep. 40. pl. 108. 


The court declared their opinion to be, that none of the 
king's ſervants in ordinary can be arreſted without notice firſt 
given to my lord chamberlain, wbo cannot privilege any per- 
petually, but in convenient time muſt either remove ſuch, 
or make them pay their debts ; but if the bailiffs without 
notice, do arreſt any ſuch, the meſſengers of my lord cham- 
berlain cannot reſcue the priſoner by letter (the arreſt being 
lawful,) nor by warrant, but the party is puniſhable for 
his contempt, for no man knew the king's ſervant by his 
face, but he muſt ſhew his privilege on the arreſt. Keb, 


Rep. 137. pl. 70 Keb. Rep. 842. pl. 33. T. Raym. 152, 34» 


On motion for an information againſt a bailiff for carrying 

a perſon, whom he had under an arreſt, to an alehouſe 
againſt His will; this being an offence againſt an act of 
parliament ; and this he prayed notwithſtanding the proceſs 
was out of the common pleas ; he ſaid he did allow, there was 
a Clauſe in the ſtatute which gave the party injured, a li - 
berty to proceed ina ſummary method by petition to the 
_ court out of which the proceſs iſſues ; but * ſubmitted it, 
the party had a right to wave that liberty, and to proceed 
in the ordinary courſe of * notwithſtanding. The 
NS court 


* 
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court ſaid, that might be a matter to be conſidered of, ſo 
made a rule to ſhew cauſe. Sali. 45, 460. Barxard K. B. 


Reports 259. 


On ſhewing cauſe, the court was of opinion, that tho” 
this was an offence before the act of parliament, yet the 
intent of the legiſlature was, that the offender ſhould be 

niſhed only in a ſummary method, by applying to the 
— where the offence was committed ; and therefore re- 


| fuſed to interpoſe their authority by information, Barnard 


K. B. Reports 296. 


Upon complaint of Mr. B. againſt the defendant, who 
was a bailiff, for refuſing to carry him to the houſe which 
he appointed, and for not reading the clauſe in the Statut: 
4 2 Geo. cap. 22. when he arreſted him; the court ordered 

e defendant to pay Mr. B. fl. for his damages together 
with his coſts; and likewiſe committed him tor the con- 


tempt. 2 Barnard K. B. Reports 213. 


A defendant petitioned againſt a fheriff*s officer for extor- 
tion &c. praying relief according to Stat. 2 Geo. c. 22. and 
the court made a rule for the bailiffs to ſhew cauſe why an 
attachment ſhould not be iſſued againſt them, and not to 
anſwer the matter complained of; the former having been 
the method conſtantly uſed here, and the latter againſt the 
uſe of the court, Barnes Notes, p. 26. 


No bailiff or ſheriff's officer ſhall preſume to exact or take 
from any perſon, being in his cuſtody by arreft, any war- 
rant to acknowledge a judgment, but in the preſence of 


an attorney for the defendant, which ſhall then. ſubſcribe 
bis name thereunto ; upon pain of being puniſhed for fo 


doing. Lib. Abr. 115, 194. 


Alſo it was held, that a warrant to confeſs a judgment 


taken of a man under an arreſt, in the preſence of an attor- 


ney's clerk, or ſolicitor, was void. 2 Strange 902. 


The ſheriff is not bound to execute attachments in perſon 
but he may do it by his bailiff. Dy. 241. 2 Rol. rep. 457. 
Lord Raym. 21. And that which is done by the — 


R . S-.. 


Bailiffs, Golers, Qc. their Power and Duty, 67 
of the ſheriff, is done by the ſheriff himſelf, for the act of 
his lord is his own act. 4 — | 


A bailiff of an hundred may execute a writ out of the 
hundred where he is bailiff, for he is bailitt all the county 
over, Lib. Abr. 266. | 


Sheriff's bailiffs ſhall not be prejudiced by the non-return 
of the ſheriff. The defendant (as bailiff of an hundred) 
took goods on execution, on a fers fac. and ſold them, and 
delivered the money to the ſheriff; it is good, and no tro- 
ver lies againſt the ſheriff, for they did execute, as the writ 
required, Leon. 244. pl. 200. | 


The falſe return of the ſheriff ſhall not make the bailiff 

puniſhable in an action; for he is bailiff errant, and a mere 
ſervant, De Stud. b. 2. p. 127. As the bailiff juſtifies by 
the ſheriff's warrant, plaintift replies, the ſheriff returned 
upon the writ Tarde, Cro. El. 181. 


If a bailiff errant, or ſpecial bailiff arreſt a man upon a 
capias ad ſatisfactendum, and aſter the priſoner reſcue him- 
ſelf, he at whoſe ſuit he was arreſted, may not have an 
action on the caſe, upon the eſcape againſt the bailiff, but 
he ought to have it againſt the ſheriff ; for the bailiff is but 
a ſervant to the ſherift, Vin. Abr. 573. pl. 3. 


In an action againſt the ſheriff for a falſe return of two 
, fa, the officers who took the goods in execution were 
called as witneſſes for the defendant ; and the council for 
the plaintiff objected to their being ſworn, becauſe they 

enerally give ſecurity to the ſheriff, Here the chief juſtice 
fad, that did not yet appear, and aſk them; upon which the 
officers owned they had given ſecurity, but that they had 
delivered the goods over to the aſſignees by order of the un- 
der ſheriff, and they had a warrant from the under ſheriff, 
which they called a ſiperſedeas for their ſo. doing; and upon 
its being produced and read, their teſtimony was allowed, 
for that it appeared to be a full indemnity to them from the 
ſheriff for what they had done. Gen. Sy. of Bank. 25, 26, 
Law fer and againft:Bank. 289. a | 
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In an action againſt-the ſheriff for a falſe return of non gt 
inventus on meſne proceſs; lord chief juſtice Raymond re- 
fuſed to admit the ſheriff's bailiff, who had the warrant, 
to be a witneſs upon the trial to prove, on behalf of the ſhe- 
riff, that he often endeavource to have arreſted the defen- 
dant on the original action on the ca. ſa. but could not, 
but not allowed, for the bailiff was no legal witneſs, becauſe 
he is intereſted in the cauſe, having given ſecurity for his 
due executing proceſs, and by conſequence could not be a 
witneſs in his own cauſe, Strange 650. 2 Lord Raym. 1412. 


An under-ſheriff brought debt againft one of his bailiffs 
on his bond to ſave harmleſs on executing proceſs, &c. and 
aſſigns the breach, that the bailiff had not executed ſuch 
his warrant ſent to him upon a proceſs directed to him 
out of the Zxchequer, to levy iſſues upon certain lands. 
Defendant demurs, 1. Becauſe the warrant directed to him 
was made out of the county. 2. It is not alledged, that 
the manor A. where he was by the warrant to levy the 
iſſues; is within the hundred where the bailiff had juriſ- 
diction : By the court, it is a good exception, and the 
breach is not ſhewed to be within the obligation; becauſe 
a bailiff cannot execute a precept out of the hundred where 
he is bailiff, Hil. 18. Al 10. For though the words of 
the condition were genera], to make a return of all war- 
rants directed to him; yet it was to be underſtood of ſuch 
only as were to be executed within the hundred of which 
he was made bailiff. 2 Saund. 414. 


Rule of Michaclinas Term, 17 32. 6 Ges, 2. ſect. 7. in C. P. 

W hereas many inconveniencies happen in cauſes depend- 
ing in this court, by reaſon that ſheriffs officers, bailiffs, 
and other perſons concerned in the execution of proceſs, 
offer themſelves, and are permitted to be bail in any actions, 
and for great fums of money ; now for prevention of the 
like miſchief and inconvenience for the future; it is ordered 
by the lord chief juſtice, and the reſt of the juſtices of this 
court, that from and after the laſt day of this preſent term, 
no ſheriff's officer, bailiff, or other perſon in the execution, 
of proceſs, ſhall be permitted or ſuffered to become bail in 
any action or ſuit depending in this court, 


Per 


Bailiffs, Caolers, Ic. their Power and Duty. 69 
Per turiam. We have ſeen ſo much oppreſſion in letting 
the ſheriff's officers be bail, that we think proper to cor cur 
with the common-pleas in a general rule, not to accept them 
or ſerjeants at mace, 2 Strange K. B. p. 890. 


In error objected to one of the bail, that he was a 
palace-court officer ; but over-ruled, and the bail allowed, 
The rule of this court to prevent ſheriffs officers, and other 
perſons concerned in the execution of proceſs, from being 
bail, extends only to proceſs of this court, whereon de- 
fendants having becn bailed by the officers who arreſted 
them, were greatly impoſed on and abuſed. 2 Barnes 
Notes, p. 79. | 


A palace court officer offered to juſtify himſelf in court 
as one of the defendant's bail, Paladif objected, that no 
ſheriff's officer, bailiff, or other perſon concerned in the 
execution of proceſs, can be bail by the general rule of 
Mich. 6 Geo. 2. Defendant anſwered, that by a caſe in 
error, 20 Geo, 2. the court had determined that the ſaid 
rule related only to bailiffs executing proceſs out of this 
court, The court exploded the doctrine of that caſe, which 
was determined (as thereby appears) in the abſence of the 
lord chief juſtice, and rejected the bail offered, They 
held, that the rule extends to all bailiffs, officers, and 
athers concerned in the execution of proceſs, The rule 
was made for the benefit of the plaintiff, not merely to 
prevent impoſitions, and abuſe on defendants, as in the 
ſaid caſe mentioned. An ancient rule of this court, Mich. 
i654, ſays, That no attorney ſhall be bail, and a modern 
rule, Mich. 6 Geo. 2. ſays, That no attorney of this or- 
any other court, or any perſon practiſing as ſuch, ſhall be 
bail ; the rule is the ſame with reſpect to officers executing 
the proceſs of this and all other courts, Suppl. to Barnes, 
Notes, p. 9, 10. 


Action on the caſe againſt a bailiff for concealing a flers 
fac, after he bad levied the Money upon it. Rel, Rep 78. 


The bailiff of J:Aminfler had returned a bill of Mid- 
dleſex, with a ſuperſedeas out of Chancery, bec iuſe it was 
with an ac etiam; the court conceived the return void, and 
gave him only four days to return his writ, on pain of 

F 3 100 l. 
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1001. and would not ſuffer him to take by a new writ 
Lil. Ar. 84. 


Tf a diſtreſs at the ſuit of A. iſſues out of the court of G. 
directed to J. S. (who is not the uſual officer) to diſtrain 
the cattles of B. &c. or that B. ſhould find pledge, to ap- 
pear the next court; and thereupon J. S. diſtrains the 
cattle of B. without taking ſufficient ſecurity, &c. and B. 
does net appear; an action lies againſt J. S. for the deceit, 
notwithſtanding he is no known officer, Lat. 159. 


An aQtion lies not againſt the bailiff for refuſing bail, 
but for not conveying the party before the ſheriff in order 
to put in bail. 2 Mod. 32. 


Tf A. brings B. to a common inn, of which C. is hoſt ; 
and affirms to C. that he hath arreſted B. by virtue of a 
commiſſion of rebellion ; and in conſideration, that C. will 
keep B. as a priſoner, by the ſpace of one night, aſſumes 
and promiſes to ſave 2 harmleſs, &c. If B. recovers 
againſt C. in an action of falſe impriſonment, C. ma 
have an action againſt A. upon this promiſe ; for _ | 
the conſideration, v:z. the keeping of B. was unlawful, 
yet, becauſe it did not appear to C. to be ſo, the promiſe 
to ſave him harmleſs was good. Hut. 55. l inch. 48. 


BAIL. The manner of taking the ſame and 
compleating it on the return of the Writ. 


When a ſheriff, coroner, &c. has arreſted any perſon 
by aneſne proceſe he is not only authorized to take bail 
for the defendant's appearance at the return of the writ, 
but he is alſo obliged to do it; otherwiſe an action on the 
caſe may be brought againſt him, | 


By Stat. 23 Hen, 6. c. 19. Sheriffs, under ſheriffs, &c. 
"id let out of priſon all perſons in their cuſtody, by force 
of any writ, bill or warrant, in any perſonal action, or 
by cauſe of indictment of treſpaſs, on reaſonable ſurety of 
perſons having ſufficient within the counties to keep their 
days, (perſons in ward by redemption, execution, capias 
Kzatum, or excommunication, ſurety of the peace, _ 

; - _ : 2725 a a . 


Bail, the manner of taking the ſame, c. 71 
all perſons committed by ſpecial commandment of any 
juſtices excepted.) And no ſheriff, or his officers, ſha 
take any obligation for any caufe aforeſaid, or by colour 
of his office, and on condition written that the priſoners 
ſhall appear at the day contained in the writ, bill, or 
warrant; and if an Meriff or officer take any obligation 
in other form by our of their office, it ſhall be void; 
and he ſhall take no more for the making of ſuch obliga- 
tion, warrant or precept, than 4d. Offenders againſt Gis 
act ſhall forfeit treble damages to the party aggrieved, and 
es Phony moiety to the king, and the other to him that 
Will ſue. | | 


Yet notwithſtanding the ſheriff, &c. is obliged to 
take bail, if. the plaintiff does not like the ſecurities, and 
does not accept on an aſſignment of the bail-bond, the 
plaintiff may call on the ſheriff for a return of the writ. 


By Statute 4 & 5 Am. cap. 16. If any perſon ſhall 
be arreſted by proceſs out of the courts at e 
at the ſuit of a common perſon, and the ſheriff or offi- 
cer takes bail for the defendant's appearance, the ſheriff, 
Ec. at the requeſts and coſts of the plaintiff, or bis 
attorney, ſhall aſſign to the plaintiff the bail-bond, by 
indorſing the ſame, and atteſting it under his hand and 
ſeal in the preſence of two witneſſes, without ſtamp, pro- 
vided the aſſignment be ſtamped before the action brought 
therein, And if the ſecurity be forfeited, the plaintiff, 
after aſſignment may bring an action thereupon in his own 
name, and the court may, by rule, give ſuch relief to the 
plaintiff and defendant in the original action, and to the 
bail, upon the ſecurity, as is agreeable to juſtice ; and 
ſuch rules of court ſhall be in nature of a defeazance to 
ſuch bail-boad. | | | 


By Statute 4 & 5 William & Mary, cap. 4. The 
Judges of the King's- bench and of the Cum pleas, or 
any two of them reſpectively, whereof the chief juſtice 
to be one; and the barons of the Excheguer, or any two of 
them, whereof the chief baron to be one, may, by com- 
miſſions under the ſeals of the reſpective courts, impower 
perſons, other than attornies and ſolicitors, in all the coun- 


ties of England and Malis, and town of Berwick, to take 
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recognizance of bails in actions depending in the ſaid 
courts, in manner as the ſaid juitices and barons have uſed 
to take the ſame, which recognizance ſhall be tranſmitted 
to ſome of the juſtices or barons; who, upon affidavit of 
the due taking, ſhall receive the ſame, upon payment of 
uſnal fees; which recognizance ſhall be of like effect, as 
if it were taken de bene eſſe before any of the ſaid juſtices 
or barons ; for taking of which recognizance thu perſons 
impowered ſhall receive 2s. And any judge of aſſiæe may 
take ſuch recognizance, which ſhall be received without 
oath, upon payment of uſual fees. And all who ſhall per- 
ſonate others before any commiſſioners, &c, empowered to 


take bail, ſhall be -adjudged felons, 


In all caſes of removal of cauſes, be it by habeas corpus 
privilege, or certiorari out of ir.fecior courts, ſpecial bail is 
required, though the ſum for which the defendant was 
ſued be under 101 ; ſo that the plaintiff may not be in a 
worſe condition than he was in the court below; and the 
reaſon hereof is, that thoſe inferior juriſdictions being con- 
fined, they cannot follow the debt out of their own juriſ- 
diction; and therefore it is requifite that they ſhould be 
bail who live within their precincts. 


By rule Mich. 6 Geo. 2. C. B. No attorney of the 
Common pleas, nor any perſon practiſing as ſuch, ſhall be 
bail in any ſuit depending in the ſaid court; nor no ſherift's 
officer, bailiff, or other perſon concerned in the execution 
of proceſs, ſhall be permitted to be bail in any action in 
the ſaid court. | 


By rule Mich. 8 Ann. In the King's-bench, where the 
defendant is arreſted in London or Middleſex, and ſhall give 
a bond for his appearance, he has leave for four days after 
the return of the writ to put in ſpecial bail; and where 
he is arreſted in any other county, he has ſix days after 
the return, Theſe days are a e excluſive of the 
appearance- day. 


By rule Mich. 16 Car. 2. K. B. And every attorney 
who puts in ſpecial bail before a judge, de bene eſſe, or a 
eepi corpus, ſhall forthwith give notice thereof tothe plain- 
titf's attorney. 

By 
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By rule Mich. 13 Ges. 2. C. B. The defendant's at- 
torney ſhall give notice to the plaintiff's attorney of the 
taking bail before commiſhoners in the country, within 
four days after the taking thereof. 


By rules Trin. 4 IV. & M. K. B. & Eaſter 5 IV. & M. 
C. B. If the bail be taken before a commiſſioner in the 
country, an afhdavit thereof mult be made either before a 
judge of the court to whom ſuch bail ſhall be tranſmitted, 
or before ſome perſon authorized to take afhdavits in that 
court. 


By rule Trin. 4 V. & M. K. B. All bails taken be- 
fore commiſhoners within the diſtance of 40 miles from 
London and Weſtminſter, ſhall be tranſmitted to one of the 
judges, within 8 days after the taking thereof; and if above 
the diſtance of 40 miles, it ſhall be tranſmitted within 
fifteen days after the taking thereof, unleſs all the judges 


be in their circuits, and then as ſoon as any of them is 
returned to his chambers. 


By rules Eaſter, 5 M. & M. Hil. 6 Ges. 1. In the 
Common-pleas, if taken before any commiſſioner within 
40 miles from London and Weſtminſter, it mult be tranſmit- 
ted within ten days after the taking of it; and if taken 
above forty miles within 20 days, unleſs the judges be in 
their circuits, and then as ſoon as any of them return to 


London. 


By rules 16 Car. 2. & Mich. 8 Geo. 2. X. B. If the 
plaintiff thinks fit to except againſt the bail put in before 
a judge, he muſt do it within twenty days after notice 
given of its being put in, elſe the exception is void. 


By rule Trin. 4 W. & MH. X. B. And if taken before 
a commiſſioner, bail may be excepted againſt 20 days aſter 
it is tranſmitted, and notice g ven of the taking thereof, 


By rule Eafter, 5 l., & M. The like in the Commun. 
pleas, TS 


By 
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By rule Eaſter, 5 Geo. 2. K. B. In every action where 
ſpecial bail is put in, and excepted againſt, and notice of 
exception is given in writing to the defendant's attorney 
the defendanr ſhall procure his bail to juſtify, if the notice 
be given in term time, in four days after notice, or ſhall 
add other bail; who ſhall juſtify within four days; but if 
fuch exception be taken and notice thereof given in the 
vacation, the bail put in, or other additional bail, ſhall 
juſtify upon the firſt day of the ſubſequent term. 


By rule Trin. 3 & 4 Ges. 2, In C. B. if ſpecial bail be 
excepted againſt, the defendant ſhall perfect it within four 
days after exception, or the plaintiff may proceed on the 
bail bond. 


By rule Trin. 13 Car. 2. K. B. Attornies who put in 
bail by recognizance before a judge if the plaintiff accepts 
it, to file the ſaid bail within 20 days after ſuch acception, 


under the penalty of 408. 


By rules Hil. 6 Geo. 1. & Mich. 6 Ges. 2. C. P. After 
bail is tranſmitted it ſnall be forthwith filed with the proper 
officer, or otherwiſe it ſhall be no bail; and the plaintiff is 
at liberty to proceed on the bail bond, as if no ſuch bail 
was ever put in; and the defendant, in cafe he be admiſſible 
to plead to the original action, ſhall not be admittedj ſo to 
de, unleis he firſt pay to the plaintiff the full coſts of ſuit 
en the bail bond; and plead as of the time when bail 
ſhould have been duly entred, 


Bail piece muſt be ingroſſed on a 28. piece of parchment, 
paying in term 48. in the vacation 58. 


When bail juſtify in court, pay judges clerk 25. 6d. 
bringing up bail piece, council to move to juſtify, 10s. 6d. 
court ters on juttification gs. if at a judge's chambers by 
conſent pay phintiff's attorney for conſent 10s. 6d. judges 
clerk in term Is. in vacaiton 28. | 


Bail being juſtified in court, get rule of juſtification from 
clerk of the rules, pay for ſame 45. 6d. ſerve copy on plain- 
tiff 's attorney, take bail piece from judge's chambers, and 

file 


Bail, the manner of taking the ſame, &c. 95 
fle ſame with proper officer, pay filing 4d. when bail is com- 


plete. If bail is not excepted againſt in time, accordin 
to rule on affidavit of the fact, take bail piece from judge's 
chambers, and file it as before. EN 


Bail cannot juſtify in a town cauſe, at a judge's cham- 
bers, without the conſent of plaintiff's attorney. 


Bail are not liable to a greater ſum than ſworn to, and 
indorſed on the writ and coſts of ſuit. X 


Where the debt does not require bail in its original Rate 
the addition of coſts will not warrant it. Burr Rep. vol. 


3. page 1389. 


No ſpecial bail is required in an action of debt on a 
judgment where the defendant has ſuperſeded the original 
action, nor where he has ſuperſeded himſelf for want of 
being charged in execution within 2 terms. Ibid. 1448. 


Where a defendant lies in priſon till the action is ſuper- 
ſedable, though he afterwards gives a ſecurity for the debt 
yet he ſhall not be held to bail. Str. vol. 2. page 1218, 


If huſband and wife are arreſted for a debt contracted by 
the wife before marriage, the huſband muſt put in bail for 
himſelf and his wife, but the wife may be diſcharged on 
common bail on ſummon before a judge. bid. 1272. 


If on an arreſt the defendant goes to gaol before the re- 
turn of the writ on which he is arreſted for want of bail, 
in order to be diſcharged, he muſt put in and perfect his 
bail, which when done, he may get releaſed on ſummons 
AT. S. Caſes of Pratt. 


If a defendant be arreſted by a wrong name on putting 
in bail to the ſheriff he need not join in the recognizance, 
and then he is not barred pleading a miſnomer. 


By rule Eaſter, 5 Geo. 2. K. B. Where the plaintiff de- 
Clares for, or recovers a greater {um than that which is 
expreſſed in the proceſs, the bail ſhall not be diſcharged, 

on 


but be liable for ſo much as is ſworn to and indorſe — 
e 
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the proceſs, or for any lefler ſum, which the plaintiff 
ſhall recover. | | 


By rule Trin. 1 Ann. K. B. If any perſon or perſons 
being bail in this court for any defendant in any action 
whatſoever, be impleaded by action of debt upon their re- 
cognizance, ſuch perſon or perſons ſhall have leave to 
ſurrender ſuch defendant into the cuſtody of the marſhal 
of this court in diſcharge of his bail, by the ſpace of eight 
days next after the return of the latitat, or other proceſs 
againſt ſuch bail. And upon notice thereof given to the 
plaintiff or his attorney, all further proceedings againſt ſuch 
bail ſhall ſtay. | 


And when the bail is impleaded on a ſcire facias, 
they may bring in the body of the defendant at any time 
before the return of the alias ſcire ſacias, and ſurrender him 
in their diſcharge, for til] then the bail has not forfeited 
their recognizance. 5 


By rule Trin. 1 Ann. X. B. Where any defendant is 
ſurrendered in diſcharge of his bail, the defendant's attorney 
mult forthwith give notice of it to the plaintift's attorney, 
and make aftidavit thereof, before bail- piece ſhall be filed, 
or the bail diſcharged, and on default thereof ſurrender is 
void. 


By rule Trin. 3 Ann. K B. Where any perſon ſhall 
ſurrender himſelf in court, or before one of the judges in 
diſcharge of his bail, the reddidit /e ſhall be left with the 
fecondary, or clerk of the judge, before whom ſuch perſon 
was ſurrendered, to be affiled ; and a copy or note thereof, 
under the hand of ſuch judge or ſecondary, ſhall be deli- 
vered to the marſhal at the time of commitment, and ſuch 
copy or note ſhall be made by the perſon, ſo ſurrendered, 


- — 


or his attorney. by 


| When the defendant has ſurrendered himſelf, a certi- 

| ficate from the priſon, that the defendant is in cuſtody, 
muſt be taken to the maſter of the King's-bench office, 
who will thereupon diſcharge the bail-picce ; and till that 

| is done, the bail are liable, 2 


By 
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By rule in the Common-pleas in Michaclmas 1654, 
the principal ſurrendering himſelf at any time after bail 
put in, and before or upon the day of appearance of the 
ſcire facias, returned ſcire fect, or of the ſecond ſcire facias 
returned ibil; or in caſe there ſhall be an action of debt 
brought upon the recognizance againſt the bail; then if 
the principal ſhall ſurrender himſelf upon or befcre the 
proceſs returned, no further proceedings to be againit the 
bai), 


Points determined on Arreſts, Bail, &c. 


Mich. Ges. 2. Faget v. Vanthiennen. Recognizance of 
bail was ordered to be amended, by making it in an action 
of treſpaſs and aſſault ad dampnum 2000). inſtead of 2001. 
ſuper aſſumptionem. Two actions were depending between 
the parties, and bail was put in to the action ſuper aſſump- 
tionem before the bail now amended was put in, which 
was intended to be taken in the action of affault, but by 
miſtake of the filaſer was taken in the other action, con- 
trary to the inſtructions given. ide Barne's 4to. edit. 
page 39» 0 | 


Hil. 6. Geo. 2. IWViſe againſt Lawrence and others. De- 
fendants were taken on a. capias in M ithernam after an 
elongata returned on a pluries, a capias and alias to warrant 
the pluries appeared to be filed with the filaſer, but not 
returned; for want of which a motion was made to diſ- 
charge the defendants, andthe court granted a rule to 
ſhew cauſe ; but afterwards upon ſhewing caule, it appear- 
ing to be the conſtant practice to ſue out the capias, alias, 
and pluries, all at the ſame time, the rule was diſcharged ; 
and thereupon. defendants moved to be bailed, and were 
told by the court, the plaintiff muſt firſt declare, and the 
defendants plead non ceper; which being done, the de- 
fendants were admitted to bail. The bail being bound in 
the penalty of 200 l. each upon their goods, &c. to. be 
levied to the ufe of the plaintiff and S. his wife, upon con- 
dition that the defendants ſhall appear de die in diem in. this 
court; and if judgment be given againſt the defendants, 
that the ſaid FE 2h ou render their bodies in withernam 
to 


. 
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to remain in cuſtody until they render S. the wife of the 
plaintiff, and permit her to go at large. bid. 60. 


Havard v. Nalder. Motion was made that a common 
appearance might be accepted in this cauſe for defendant, 
the affidavit to hold him to bail having been ſworn before 
plaintift's attorney as a commiſſioner ; and a rule to ſhew 
cauſe was obtained, but was afterwards diſcharged ; it 
having hitherto been the conſtant practice for the plaintift's 
attorney to take the aſſidavit to hold to bail, practiſer ap- 
prehending that no action being commenced at the time 
of ſwearing ſuch affidavits, they are not within the ſame 
rule as affidavits ſworn before the plaintiff's attorney in 
cauſes depending. It was ſaid by the court, that this 
matter would be conſidered by all the judges at their meet- 
ing to ſettle the practice, upon ſome doubts that have ariſen 
upon the conſtruction of the late act of parliament, Jbid. 


Eafter, 6 Geo. 2. Atterbury v. Ward. In debt upon a 
recognizance of bail, a rule i for judgment for the plain- 
tiff upon an iſſue of nul tiel record was diſcharged, the re- 
cord of the recognizance produced by the plaintiff being 
conditional, and the recognizance ſet forth in the decla- 
ration without any condition. Ibid. ä 


Steward v. Biſhop, One perſon became bail for the 
defendant before a judge, and ſurrendered him to the Fleet 
prifon. The plaintiff after the render proceeded to ſerve 
the ſheriff with a rule to bring in the body. And upon a 
motion to ſtay the proceedings againſt the ſheriff, a queſ- 
tion aroſe, whether one perſon only being bail, the render 
was effectual or not; and the court held the render inſuffi- 


cient; and refuſed, to ſtay proceedings againſt the ſheriff, 


but afterwards two bail were put in and juſtified in court; 
and thereupon proceedings againſt the ſheriff were ſtaid on 
payment of coſts, - The plaintiff inſiſted that he had been 

yed of a trial, and that the bill ought to be bound for 
the debt, and were too late to render; but the court were 
of a contrary opinion, plaintiff having proceeded againſt 
— ſheriff as above mentioned, and not upon the bail- bond. 


3 . Micbaelmat, 


* 
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Michaelmas, 7 Geo, 2. Hadderweek v. Catmur, The 
defendant was held to bail by lord chief juſtice's order, 
upon affidavits of a criminal converſation with the plaintiff's 
wife. The defendant afterwards applied to lord chief 
juſtice, upon affidavits.of himfelt and the plaintiff*s wife, 
that the plaintift having been long beyond ſeas, and the 
vi: fe having had advice of his death, received the defendant's 
addreſſes, and married him as her ſecond huſband, The 
lord chief juſtice ordered the defendant to apply to the 
court, and upon reading affidavits, and hearing counſel 
on both ſides, the lord chief juſtice was of opinion, that 
the order for the bail ought to be diſcharged, nothing cri- 
minal appearing in the defendant; and in caſes of this 
kind which differ from actions brought upon contracts, no 
bail is required, unleſs by the ſpecial order of the judge, 
which the defendant has a right to apply to the court to 
diſcharge, if not well founded. Forteſcue and Reeve, juſtices, 
thought that entering into the foundation of the order was 
examining the merits of the cauſe ; and therefore imp 
before the trial. The defendant was held to bail, and had 
four days time to put in the ſame, hid. 


Heath v. Ajiley. The original action was brought againſt 
the defendant in Mich. term, and for want of bail above, the 
bail bond was aſſigned in Feb. following; afterwards the de- 
ſendant died, and the bail moved to ſtay proceedings againſt 
them, the plaintiff not having obtained judgment upon 
the bail bond; the court on hearing counſel on both ſides, 
ordered the proceedings to be ſtaid upon payment of coſts, 
being of opinion that the matter was never carried farther 
than the bail bond ſtanding as a. ſecurity for what ſhould 
be recovered upon a trial; and if that had been the caſe, 
and the defendant had died before the trial, the ſuit would 
have been at an end; the plaintiff might have proceeded 
more ſneedily ; and any inconvenience happens to him, 
it is through his own laches. bid. 61. 


Davenport v. Wall. The ſame queſtion determined in 
the fame manner; the capias in the original action was re- 
turnable on the firſt return of Eaſer term laſt, The de- 
fendant died before Trinity term. Per Cur, the plaintiff 

| might 


© 
0 


80 The Gentleman's, Sc. Packet Guida 
might have had judgment and la. fa. of Eafter term laſt, 
if he had proceeded as he might have done. [bid. 


Wing field v. Goodridge. Bail was taken in town before 
a judge, and the bail, who. lived in the country about ten 
miles diſtant from London returned home, and being after- 


wards excepted againſt, ſent an affidavit of their ſufficiency ; 


whereupon on motion to juſtify in court, it was objected 
that the bail being taken before a judge in town, they can- 
not juſtify by affidavit, but muſt appear perſonally in court. 
The court held the objection good, but gave the defendant 
a week to perfect his bail, to give them an opportunity to 
come to town to juſtify. id. | | 


N balley v. Martin. Defendant ſuperſeded three years 
fince, and arreſted again for the ſame debt; moved to be 
diſcharged upon entering a common appearance; but it 
appearing that one . formerly the plaintiff's attorney, 
bad, after leaving a declaration in the office, deſerted the 
cauſe and abſconded, whereby the defendant obtained a 

rſedeas by ſurprize, without the plaintiff's knowledge, 
the defendant was held to bail. Vid. 62. 


Hil. 7. Geo. 2. Martin v. Price and others. It was mov- 
ed to ſtay proceedings againſt the bail in an action of debt 
brought upon the recognizance, the writ not having been 


- ſerved four days before the return. The court made a rule 


to ſhew cauſe, which was afterwards made abſolute, 


Ormona, aſſignee of the ſheriff, v. Griffith, The defen- 


gant put in the ſame bail before a judge in due time as were 
bail to the ſheriff. The plaintiff excepted againſt the bail 
and for want of addition or juſtification took an aſſignment 
of the bail bond, and proceeded thereupon, The deten- 
dant moved the court to ſtay proceedings upon the bail bond 
alleging the plaintiff, by accepting an aſſignment thereof, 
had admitted the bail to be good; but the court upon hear- 


ing counſel on both ſides, refuſed to ſtay the proceedings 


the plaintiff by a late rule of court made in Michaelmas term 
6 Geo. 2. being at liberty to except againſt the bail above; 
although it be the ſame bail that was taken by the ſheriff, 
Did. 63. . 

0 I | Garnet 


* 
—— 
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Garnet v. Heaviſide, The defendant moved for ten days 
time to put in bail, and that upon putting in good bail, 
payment of coſts, pleading the general iſſue, and takin 
notice of trial within term, proceedings on the bail bon 
might be ſtayed, The court made a rule to ſhew cauſe, 
which was afterwards made abſolute upon hearing counſel 
on both ſides, The caſe was that the plaintiff had ſued out 
a te/tat attachment of privilege from Middleſex into Yorkſhire, 
and bail was taken as in a country cauſe, and filed with 
the filaſer of York/hire by miſtake; and in order to give 
the defendant an opportunity to rectify that miſtake, the 


rule was made, bid. 63. 


Flil. 7. Geo. 2. Birch executor v. Douglas. The plain- 
tift's ter had executed a letter of licence to the defen- 
dant for five years, which were not expired at the time. 
The defendant was arreſted and held to bail at the plaintiff's 
ſuit, It was moved that the defendant might be diſcharged 
upon entering a common appearance; but the court denied 
the motion, being of opinion that entering into the queſ-- 
tion about the letter of licence (which could not amount 
to more than a releaſe) was entering into the merits of cauſe, 


Ibid. 


Eafler 7 Geo. 2. Low v. Ravill. The defendant was 
ſurrendered by his bail to the King's-bench priſon inſtead of 
the Fleet by miſtake ; he was afterwards ſurrendered rightly 
and the bail moved to ſtay proceedings upon the bail bond: 
A rule was made to ſhew cauſe, which was afterwards diſ- 
charged upon hearing a council on both ſides, the plain- 
tiff having been delayed of a trial, Hid. 


Merrit v. Mentford. On a ca. ſa. againſt the principal 
whereupon to found a ene, againſt the bail, left with 
| 


the ſheriff February 6, returnable February q, held to be 
a day too ſoon, and proceedings againſt the bail ſtayed. Aid. 


Maſen v. Bruce. The defendant ſurrendered in diſcharge 
of his bail the laſt oy of term (being the guario die poſt 
of the return of an action of debt upon the recognizance) 


at Mr, juſtice Denton's chambers, after the riſing of the 
court, The filaſer made a general entry of the ſurrender 
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upon record as done in court. 'The plaintiff moved that 
the roll might be taken off the file; and a rule to ſhew 
cauſe was made, which was afterwards made abſolute, 
upon hearing counſel on both ſides; the ſurrender not 
being /edente curia was too late. bid. 64. | 


Hilary 8 Geo. 2. Newman v. Butterworth. The defen- 
dant moved to ſtay proceedings againſt his bail, pending 
a writ of error. The plaintiff inſiſted that the bail ought 
to give judgment, and that execution only ſhould ſtay. Per 
cur. the bail ought not to be precluded from ſurrendering 
the principal; and therefore let all proceedings be ſtaid, 
pending the writ of error. bid. 


Cremer v. Bulman. Bail was put in, and an exception 
taken thereto. The defendant within the time for perfect- 
ing the bail gave notice to add and juſtify in court, but 
inſtead thereof did ſo at a judge's chambers and was ſurren- 
dered to tlie Fleet, which was held inſufficient, the bail not 
being perſected, and the rule to ſhew cauſe why proceedings 
on the bail bond ſhould not be ſtayed, was diſcharged upon 
hearing counſel on both ſides. id. 


Harriman v. Clegg. On affidavit of juſtification by bail, 
they were ſeverally worth the ſum wherein they were en: 
by their recognizances, after all their , debts paid and 
ſatisfied, held to be inſufficient, not being in common form 
the word ja ought to be omitted. Lid. 


Young v. Mood. It was moved to ſtrike out of the bail- 

icce one of the bail, another (who was ready to juſtify) 

— added in his ſtead, Objected that no affidavit was 

produced, that the perſon prayed to be ſtruck out, was a 

material witneſs in the cauſe, which affidavit the court 

thought neceſſary ; and e the motion, whereupon it 
a 


was prayed that the bail added might be ſtruck out, which 


was granted. bid. 


Hil. ꝙ Geo. 2. Ling v. I ocdyer. The court ordered the 
hour of the day, or true time of the defendant's ſurrender, 
to be entered by the filaſer, in order that it might appear 
whether the ſurrender was made before or after the riſing of 


the court, Maſon againſt Bruce, Trin, 7 & 8 Geo. 2. Ibid. 
Millougbby, 
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Willoughby, adminiſtrator of lady Fenkins, v. Rhodes, 
On a bail- bond. The proceedings were ordered to be 
ſtayed on payment of coſts ; it appearing that lady — 
the plaintiff in the original action died before judgment 
could bt recovered therein. 1bid. 65. 


Gregory v. Gurdon. After an exception taken againſt 
the bail put in before a judge, the defendant added bail 
but did not juſtify in court, purſuant to the rule for per- 
fecting bail in four days. The plaintiff proceeded on the 
bail-bond without excepting againſt the additional bail; 
and the proceedings were held regular, bid. 


Birch, attorney, v. Graves. The defendant being ar- 
reſted at the plaintiff's ſuit in an action for fees, &c. en- 
tered into a bail- bond with ſureties, which for want of bail 
above was aſſigned, and actions brought thereon; wherein 
the plaintiff declared. The defendant pleaded non e/# 
factum; and after verdicts for the plaintiff at the aflizes, 
it was moved for leave to file bail in the original action, 
on payment of coſts, and conſenting that the plaintiff 
might take judgment on the bail-bond to ſtand as a ſecu- 
rity for what he ſhould recover; and produced an affidavit 
from the defendant that he never, in his own ſeparate ca- 
pacity, employed the plaintiff as his attorney; and that he 
had a good defence in this action. A rule was made to 
ſhew cauſe, which was afterwards made abſolute. id. 


Mich. 11 Geo. 2. Sampſon v. Wanen. The plaintiff hav- 
ing made affidavit of his debt in banco regis, cauſed the de- 
fendant to be arreſted by latitat indorſed for bail. The 
defendant removed himſelf to the Fleet by habeas corpus, 
charged with this /at:tat, and the plaintiff declared againſt 
him there without making a ſecond affidavit, The defen- 
dant moved to be diſcharged on entering a common appear- 
ance, inſiſting that in order to hold him to bail regularly, 
the plaintiff ought to have made affidavit of his debt in this 
court, and procured it to be indorſed on the declaration 
according to the rule, Mich. 8 Geo. 2. A rule was made 
to ſhew cauſe, which was diſcharged, the court being of 
opinion that the rule of court extends only to caſes where 

G 2 a decla- 
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a declaration is the firſt proceeding, and not to this caſe, 
Ibid. 66. | 


Eaſter, 11 Geo. 2. Ruſſel v. Gately. Mr. Juſtice Comyns 
had ordered bail for 2001. in an action for a malicious 
proſecution for forgery upon the plaintiffs affdavit. The 
defendant moved for a common appearance ; and it appear- 
ing that the plaintiff was not acquitted of the indictment 
upon the merits, but upon a flaw, and no precedent being 

roduced of an order for bail in ſuch an action as this 
(though for falſe impriſonment there was) the rule to ſhew 
cauſe why a common appearance was made abfolute. Ibid. 


Mich. 12 Geo. 2. Paradice, aſſignee, v. Holiday. On a 
motion to ſet aſide proceedings on a bail- bond affigned and 
put in ſuit, Or. 31. laſt, returnable tres Mich. and being 
a country cauſe, the defendant had eight days after the 
appearance-day exclufive to put in bail, and the bail- bond 
could not regularly be put in ſuit till November 1. The 
plaintiff's counſel inſiſted that the bail-bond might be 
aſſigned at any time, though it could not be put in ſuit, 
which are the words of the act of parliament and general 
rule of court. Per Cur', There is no occaſion to decide 
this matter at preſent here, the bail- bond is put in ſuit too 
early; the capias on the bail- bond aſſigned appears to be 
be fed out October 31. The proceedings were ſet aſide. 


1bid. 


Simpſon v. Aſpburne. Rule to ſhew cauſe why proceed- 
ings on bail-bond ſhould not be ſet aſide, Bail above was 
ut in, and being excepted againſt laſt vacation, the bail 
juſtified at a judge's chamber in due time; but the plaintiff 
hola diſſatisfied therewith, notice was given to juſtify in 
court on the firſt day of this term ; the bail was not juſti- 
fied till Oober 28, and in the interim the ball. bond Was 
ut in ſuit, The court made a queſtion, whether in ſuch 
caſe the defendant has the firſt day of the term only, or 
the firſt four days of the term to juſtify in court; but the 
practice appearing to be unſettled in that particular, the 
point was not determined; and the juſtification here not 
being within the firſt four days, the bail bond was held to 
be regularly put in ſuit, but proceedings thereon ſtayed an 


payment of coſts. Void. 
2 7 {fciley 
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Henley v. Anderſon. Rule for the ſheriff of Middlefex 
to bring in the body within ſix days, which the ſheriff did 
not. he plaintift moved for attachment, and the court 
made rule to ſhew cauſe, the ſheriff ſhewed for cauſe; that 
bail was put in and juſtified; and produced the rule of their 
having juſtified : but it appearing, that they had not juſ- 
tified before the plaintiff's application to the court for an 
attachment, the court ordered, that on payment of coſts 


the rule ſhould be diſcharged. 16:9. 67. 


Lid v. Painter. Rule to ſhew cauſe why proceedings 
on a bail bond ſhould not be ſtayed, made abiclute on pay- 
ment of coſts, accepting declaration in the original action, 
pleading the general iſſue, and taking notice of trial within 
term, and the bail bond to ſtand for ſecurity, the plaintiff 
having been delayed of trial, It was objected for the de- 
fendant, that the plaintiff had delayed himſelf; he might 
have declared de bene eſe ; per. cur. there is no neceſſity tor 


ſo doing. 4bid. 


Ward an attorney v. A:derton. Bail being juſtified in 
court; the defendant's council moved, after the laſt fitting 
within term, to ſtay proceedings on bail bond, on payment 
of coſts. 'I he plaintift's council infiſted, that the action 
being laid in Middleſex, and the writ returnable the firſt 
return, the plaintiff had been delayed of trial; and the bail 
bond ought to ſtand as a ſecurity ; but it appearing, that 
no declaration in the original action had been delivered de 
bene eſſe, or otherwiſe, the plaintiff has delayed himſelf, and 


the rule muit be made abſolute. id. 


Carleton v. Iiliinſon. The defendant was outlawed on 
| ſpecial original, and upon reverſing the outlawry, put in 
bail with condition as uſual, to appear to a new oriignal, 
to be filed within two terms, The plaintiff proceeded to 
judgment, and the defendant brought a writ of error; a 
motion was made on behalf of the bail, todiſcharge their 
recognizance, no original having been filed within two 
terms; and a rule made to ſhew cauſe ; which was diſ- 


charged: the bail may plead as they ſhall be adviſed, bid. 


G 3 Elton 
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Elton v. Manwaring ; Thomas v. the ſame. In Mon- 
mouthſhire, Tueſday 3d November, it was moved to juſ- 
tify bail for the defendant who was in cuſtody, upon the 
uſual affidavit;-and upon an affidavit of notice of the juſ- 

_ tification ſerved on Saturday laſt, the plaintiff's council 
objected to the ſhortneſs of the notice; and that the plain- 
tiffs had not ſufficient time to inquire after the bail. Per 
cur. teοο dn notice of juſtification is the general rule in all 
caſes, and the bail muſt be allowed. bid. 68. 


* 


Satchwell v. Lawes, Proceedings on bail bonds ſtayed 
for want of notice of exception againſt the bail, put in be- 
fore a judge, given in writing to the detendant's attorney. 
An exception had been entered in the filaſer's book, and 
verbal notice thereof given to the defendant, but this is 
not ufficient; it is neceſſary not only to enter an excep- 
tion in the bail book, but alſo to give notice in writing to 
the defendant's attorney. Sinner for the plaintiff, bid. 


Eaſter 15 Geo. 2. Rayner v. Brough. A rule to ſhew 
cauſe why a common appearance ſhould not be accepted 
for the defendant ; who had been arreſted in the county pa- 
latine of Durham; the ſum ſworn due, being under 20l. 
made abſolute. For the plaintiff it was urged, that the Sza- 
tute 11 & 12 I} z. requiring no ſheriff to hold to bail in 
counties palatine, on proceſs out of //e/tminſter-ball under 
201. was virtually repealed by the ſtatute 12 Geo. 2. cap. 29. 
which requires bail in caſes where aſlidavit ſhall be made 
that the cauſe of action amounts to 10). the latter being a 
_ law, and extending throughout Great Britain (Scot- 
and only excepted) Per Cur. affirmative words without 
negative, are not ſufficient to repeal a former law, the 
nature of the caſe, and the intent of the legiſlature, are to 
be conſidered, Both the ſtatutes have the ſame title, v/z. 
To prevent vexaticus arreſts, and both were made in fa- 
vour of the liberty of the ſubje& ; they may ſtand toge- 
ther. In county palatine 20l. muſt ſtill be ſworn due, to 
require bail. By a rule of this court, Michaalmas 1654. 
bail is required for 20l. and for no leſs: and though a 

ractice was introduced in chief juſtice North's time to hold 
to bail for 10]. (hiſtory of the common pleas, fol, 37.) yet 
the old rule remains undiſcharged, 71d, 


Hil, 
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Hil. 16 Geo. 2. Clarke v. Harbin, Habeas corpus, re- 
turnable immediate, was lodged at the palace court; an 
nothing further was done till 20 November laſt term, when 
the plaintiff ſerved the defendant with a rule to put in bail. 
The defendant inſiſted that the plaintiff ſhould have ſerved 
ſuch rule within two terms after the habeas corpus brought, 
and was now too late. The court held, that if the de- 
fendant had put in bail upon his habeas corpus, without 
ſtaying to be forwarded by a rule for bail, and the plaintiff 
had not declared within ws terms after bail put in, the 
cauſe would have been out of court, but the rule for bail 
is not limited to any particular time. Rule to ſhew cauſe 
why proceedings ſhould not be ſtayed, was diſcharged. bd. 


Eaſter, 16 Geo. 2. Scaber v. Powell. Rule to ſhew cauſe 
why proceedings on the bail-bond ſhould not be ſtayed on 
payment of coſts, diſcharged, the plaintiff having delayed 
of trial; and the defendant and his bail refuſing to conſent 
that the bail-bond ſhould ſtand for the plaintiff's ſecurity, 
The defendant inſiſted, that the plaintiff not having de- 
clared de bene efſe, had delayed himſelf; but the writ in 
the original action being returnable laſt term, that objec- 
tion will not hold: declarations de bene ee are neceſſary to 
take the advantage of the term, if the writ be of the firſt 
or ſecond return, where the defendant is to plead without 
imparlance, but not otherwiſe. [b:id. 69. 


Trin. 16 & 17 Geo. 2. Lifter v. glow . The plaintiff 
excepted againſt the bail, and for want of a juſtification in 
time, proceeded upon the bail-bond. A declaration was 
delivered in the original action, after the time for putting 
in bail expired, as a declaration de bene e. The defendant 


moved to ſtay proceedings on the bail- bond; inſiſting, that 


this declaration muft be looked upon as delivered in chief, 
and conſequently as a waver of the exception ; and that the 
demand of a plea confirms it. The court over-ruled the 
firſt objection, as to the declaration, but held the demand 
of a plea to be a waver of the exception; it is admitting the 
defendant to be in court, and in a condition to plead. Rule 


abſolute to ſtay proceedings on the bail-bond. Mid. 
G4 Fackſon 


. 
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Fackſon v. Knight. After final judgment, the defendant 
put in and juſtified bail, and obtained a rule to ſhew cauſe 
why a n ſhould not iſſue to diſcharge him out of 
cuſtody. he court diſcharged the rule. Aſter final 
1 it is too late to put in bail; the recognizance of 

ail plainly imports that it muſt be entered into before 


the defendant be condemned in the action. Hid. 


Hil. 17 Geo. 2. Francis v. Taylor. A bail- bond taken 
upon a capias ad reſpmdendum ſued out of this court, was 
aſhgned by the ſheriff to the plaintiff; and bail above not 
being put in within the limited time, the plaintiff*s attor- 
ney, for the ſake of ſerving the bail with proceſs within 
lat term, put the bail- bond in ſuit to the court of King's- 
bench, where his writ was returnable on the guarto die po/# 
(the laſt general return in this court within laſt term being 
then expired). The court thought this procceding un- 
warrantable. By an old rule, attornies of this court are 
ordered not to bring actions in other courts ; and the act of 
parliament directing the aſſignment of bail-bonds, gives 
the court, after ſuch bonds are put in fuit, an equitable 
juriſdiction to ſtay proceedings, and to Jet a defendant in 


to try the merits of the original action upon r:aſonable 


terms ; which juriſdiction cannot be exerciſed, unleſs the 
original action, and the proceedings upon the bail-bond 
were in the ſame court, The rule to ſet aſide the proceed- 
ings upon the bail-bond was made abſolute, with colts, by 
conſent of the plaintiff and his attorney. bid. 


Eafter, 17 Geo. 2. Smithſon, Baronet, aſſignee, &c. v. 
Thomas Smith, Gent. an attorney, William Smith, Gent. 


rgefendant in the original action was ſued by the addition 
of Clerk, and entered into a bail-bond by tlat addition. 


Bail above was put in within due time for Mlliam Smith, 


Gent. who was arreſted by the name and addition of Milliam 
Smith, Clerk; and the plaintiff having excepted againſt the 
bail they juſtifi-d in court; the plaintiff declared de bene eſſe 
in the original action, and the defendant pleaded in 


. abatement within time. The plaintiff took the plea out 


of the office, ſtayed proceedings near twelve months ; and 


then filed a bill as aſſignee of the ſheriff, againſt Thomas 


Smith, Gent. an attorney, one of the bail in the bail-bond 
85 infiſting 
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inſiſting that the defendant in the original action was eſtop- 
ped from pleading in abatement; that the bail put in as 
above, is no bail for Milliam Smith, Clerk ; and that the 
defendant ought to be left to his plea of compervit ad diem. 
The court thought the application by motion proper; and 
that the original defendant was not eſtopped from pleading 
in abatement by the bail-bond, which muſt be praut the 
writ. That the manner be purſued of putting in bail, is 
the conſtant regular method, and the only way to fave 
the advantage of pleading in abatement, Rule to ſtay pto- 


ceedings, with colts. Lid. 


Mich. 18. Geo. 2. Denis, executor, v. Leetie, This was 
an action of debt brought on a judgment recovered in the 
palace court, The defendant moved for a common appear- 
ance; inſiſting, that as a bail was filed in the action wherein 
judgment had been obtained in the palace court, no bail 
ought to be required in this action. The court refuſed to 
order a common appearance, the plaintiff having no bail 


in this court before. Jbid. 70. 
Hil. 18 Geo. 2. Studwell v. Bunton. The defendant being 


a ſeaman in actual ſervice of the king, was arreſted and 
held to bail in the palace-court ; he removed the action by 
habeas corpus, and was diſcharged by this court on a com- 
mon appearance according to Stat. 1 Geo. 2. cap. 14. The 
debt being under 201. the plaintiff objected, that the de- 
fendant had abſented himſelf from the king's ſervice tue 
days after the time of leave given. But the court held, that 
the ſervice continues whilit the defendant's name remains 


in the ſhip-books. 1Ub:d, 


Paris v Stroud and his wife. The plaintiff made aſfi- 
davit for bail, that the defendants, or one of them, are 
indebted for board, clothes, jeweis, &c, provided for the 
wife ; defendant the huſband, and infant, moved for a 
common appearance. The court held that if an infant 
marries a woman of full age, (as in this caſe) he is liable 
to her debts ; but thought the plaintiff's affidavit not ſuffi- 
ciently certain, The plaintiff had leave to make a new 
aſhdavit, and explain what was due before the defendant 
the wife was of age, and what after; and whether the debt, 


or any part, became due before the marriage, or 15 
he 
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'The plaintiff made a new affidavit accordingly ; and the 
ſum tor which bail was to be given was moderated at a 
judge's chamber. bid. | 


Hil. 19 Ges. 2. Nutkins, executor, v. Lillin. Judg- 
ment in action on bail- bond, ſigned two days after the 
plaintiff's death, and the ſuit thereby abated ; the plaintiff 
gave the defendant time to plead, and died before that time 
expired. Now the bail-bond was put in ſuit by the executor 
of the hte plaintiff deceaſed, and the defendant applied 
to {tay 1 The capius in the original action was 
returnable tres Mich. and the plaintiff might have had 
Judgment in his life-time, if the defendant had not made 
default, by not putting in bail above. Proceedings ſtayed 
in the original action, and on the bail-bond, on payment 
of 431. agreed to be the debt and coſts in the original 
action and in this action. No coſts in the firſt action on 
bail- bond, wherein there was no default by the defendant. 


Ibid. 7 Is | 


Eaſter, 19 Geo. 2. Lawford v. Gardiner and his wife. 
Both defendants arreſted for a debt due from the wife dum 
Fla; bail above put in for both, and both rendered to the 
Fleet in diſcharge of bail. Motion to diſcharge the wife, 
detained by meſne proceſs not in execution. If the wife 
had been arreſted before the huſband, ſhe muſt have been 
diſcharged on common appearance; after the huſband is 
arrefted, ſhe cannot be taken into cuſtody again. Caſe of 
liberty. Rule abſolute to diſcharge the wife by a ſuper- 
fedeas, on entering common appearance. 16:4. 


Mich. 29 Geo. 2. Filewood v. Smith. A palace-court 
officer offered to juſtify himſelf in court, as one of the 
defendant's bail: the plaintiff objected, that no ſheriff's 
officer, bailiff, or other perſon concerned in the execution 
of proceſs, can be bail, by the general rule of Mich. 6 Ges. 
2. The defendant anſwered, that by a caſe, Baſkerville, 
Efq; againſt Chafey in error, Eafter 20 Geo. 2. The court 
had determined that ſaid rule related only to bailiff's exe- 
cuting proceſs of this court. The court exploded the doc- 
trine of that caſe, which was determined (as thereby ap- 
pears) in the abſence of the lord chief juſtice, and rejected 


the bail offered, They held that the rule extends to all 
bailiffs, 
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bailiffs, officers, and others concerned in the execution 
of proceſs, The rule was made for the benefit of plaintiffs, 
not merely to prevent impoſitions and abuſe on defendants, 
as in the ſaid caſe mentioned, An ancient rule of this court 
Mich. 1654. ſays that no attorney ſhall be bail, and a mo- 
dern rule Mich. 6 Geo. 2. ſays, that no attorney of this or 
any other court, or any perſon practiſing as ſuch, ſhall 
be bail ; the rule is the ſame with reſpect to officers execut- 
ing the proceſs of this and all other courts. Vide Barne's 
4to edit. page 72. 


The remedy the law gives a perſon againſt a bailiff 


for any irregularity in the execution of his office. 


If a bailiff arreſts one after the writ is returned, falſe 
impriſonment lies againſt him for ſo doing. 


A precept to arreſt from an illegal court, will not ſave 
the officer from an action of falſs impriſonment. Hab. 61. 


Treſpaſs, &c, will not lie againft the ſheriff for execut- 
ing proceſs, though it were erroneous, Hob. 48. 


One aſks another if his name be J. S. who ſaid yes; on 
which he arreſts him, by a warrant which he had to arreſt 
J. S. yet an action of falſe impriſonment lies. Mo. 457. 
pl. 629. | 


One had a capias ad ſatisſaciendum delivered to the ſheriff, 
who made a warrant to his bailiff to do execution; after- 
wards a e was awarded, and delivered by the ſhe- 
riff to the defendant, being his bailiff, who eſcaped, and 
the defendant retook him, and detained him in execution. 
This ſecond is falſe r for though the firſt im- 
priſonment was legal, he having taken him by virtue of a 
warrant made before, the ſuperſedeas awarded and delivered 
he not having notice of ſuperſedeas was excuſable. But 
the detainment in priſon was afterwards wrong for he be- 
ing the ſheriff's ſervant, and by intendment having time 
given him, ſufficient to take notice from his maſter, ought 
at his peril to take notice thereof, Crs, El. 918. pl. 10. 
Mo. 667. pl. 921. | 3 

N 
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An action of falſe impriſonment will not lie againſt a ſhe- 
riff or gaoler, ſor taking the body by viitue of a capias ad 
fatisfac. upon an erroneous judgment, for the execution is 


good till avoided by writ of error, 3 Mod. 325. 


The liberty of a man is ſo tender in the eye of the law, 
that a ſmall thing amounts to falſe impriſonment, As is 


exemplified ina caſe tried at 1%. 


One in execution in the county of Lancaſter, deſired to 
be brought to the county of York to ſpeak to his friends, 
and being there, endeavoured to make his eſcape ; and the 
defendant commanded to ſtay him. He was held a prin- 
cipal imprifoner, as well as thoſe that laid hands on him. 
The defendant pleaded nt guilty. Otherwiſe, had it been, 
had he pleaded ſpecially, vix. that the priſoner was brought 
into another county at his own deſire. But the jury ho- 
neſtly gave but z7wo pence damage. Noberis's cate at York 


aſhzes. 


If a man be in the hands of the under ſheriff in execu- 
tion for debt, and the debtee tells the ſheriff that the pri- 
foner has ſatisfied him; if the ſheriff releaſe not the priſo- 
ner, it is talſe impriſonment to detain one after the plain- 
tiff has commanded the ſheriff to deliver him. Cre. Fac. 


379. 3 Bul/t. 96. Roll. Rep. 240. pl. 10. 


A. is in execution at the ſuit of B. afterwards B. came 
to the ſheriff, and told him he had made and ſealed a re- 
leaſe of the debt to the plaintiif, and that therefore he 
ſhould deliver him out of execution. The ſheriff doth not 
ſo, but after keeps him ſtill in priſon. The plaintiff brings 
action of falſe impriſonment. It lies. | 


By Stat. 1 Rich. 2. cap. 12. One being in execution, 
ſhall not be ſuſfered to go out of priſon by mainprice, bail, 
or beſton, without making gree to the parties, unleſs it be 
by writ, or other commandment of the king; and the de- 
taining him after this, amounts in law to a new taking : 
for the reſtraining of his liberty, where he ought to have 
it, is a caption in law. Here the ſheriff ought to take no- 
tice of the party plaintiff, and at whole ſuit he is in cuſ- 


tody. 
Y | By 


0 * 
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By lord Coke, detainer after this, by the ſpace of one 


hour, is falſe impriſonment : (a continuance of an inclo- 
ſure is a new nuſance) if he would have helped himſelf 
here, he ought to have ſet forth that he knew him not to 
be the plaintiff, who told him of the releaſe. 3 Bulf. 96, 
97. The caſe of 20 Hen. 7. cap. 19. ditters from this caſe, 
becauſe the debt of the king was ſatisfied. Ral. Rep. 240. 


pl. .10. Cro. Fac. 379. 


The party who went with the ſheriff to ſhew to him 
where the goods were (in execution) the judgment being 
ſet aſide afterwards, was a treſpaſſer ab initio; but that the 
ſheriff was not ſuable nor chargeable. 28414. 125. See 1 Cid. 


272. Lev. 95. T. Raym. 73. 


If one be arreſted by proceſs out of an inferior court, for 
a cauſe of action which does not ariſe within their juriſ- 
diction, the party plaintiff may well maintain his action 
againſt him that levied the plaint, or the officer who had 
executed it. 2 Jo. 214. 2 Show Rep. 148. pl. 181. 204. 
pl. 214. Lutw. 1568. Skin. 49. T. Raym. 421, 467. 


If a ſheriff juſtify by force of a capias to him directed, 
he ſhall ſay, he was ſheriff at the time of the arreſt, as 


well as at the receipt of the writ. 35 Hen. 6. 48, 49. 


In treſpaſs, where one juſtifies as an officer to do execu- 
tion, De fon tont demeſne, without anſwering to the cauſe, 
is no plea, 19 H. 6. 7. a. 


In falſe impriſonment, the defendant may ſhew twenty 
cauſes, by way of juſtification, and it is not double. 7 Ed. 
4. 20. Plowd. Con. 86. a. 


Where the ſheriff juſtifies by execution, he muſt plead 
that he returned the writ; otherwiſe of a bailiff. Leon. 144. 
pl. 20. Cro. Elix. 181. pl. 16. 


If a bailiff juſtify by force of a warrant, he is not to ſay 
bic in cur. prelat. for the warrant does not continue in his 


hands, but he returns it to the ſheriff, Rel. Rep. 327. 
Though 
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. the proceedings in a court be irregular, yet if 
the ſheriff has power to iſſne out a capras, by this warrant, 
the officer may juſtify in falſe impriſonment. Mod. Rep. 173. 


If a bailiff juſtify by reaſon of a warrant, he ought to 
ſhew the place where the warrant was made. It is ſuffi- 


cient if it be ſhewed in the rejoinder. 5 H. 7. 4. Long 5. 
_— —-, xx Tu | 


The ſheriff ought to return his writ, otherwiſe juſtifi- 
cation is not good ; but it is ſo with the ſervant, 


Falſe impriſonment was brought againſt the ſheriff's 
bailiff; he juſtifies by the ſheriffs warrant or latitat, who 
arreſted the plaintiff and required the defendant to be aiding 
to him; but pleads not that the writ being returned, was 
executed, Per Cur.” It is good, for the defendant has no 
means to reinforce the ſheriff to make return thereof. Cro, 


Car. 446. pl. 11. 


In action of falſe impriſonment, the defendant juſtified by 
proceſs to the bailiff out of the court of the honour of P. 
and does not ſhew any proceſs was returned, which being 
an immediate officer muſt be ſhewed : contra of an under- 
officer. And although he need not ſhew forth the letters 
patents, yet it muſt be ſpecially pleaded ſuch a court was 
granted, and that by virtue, &c. 2 Keb. Rep. 293. Pl. 77. 


If the defendant in juſtification of an arreſt, pleads that 


a a bill of Middleſex was proſecuted againſt the plaintiff, by 


which the ſheriff made and directed a warrant to arre 
him; it ſhall be intended that the bill was delivered to the 
ſheriff before the making of the warrant, till it be ſpecially 
ſhewed to the contrary. In this caſe he juſtifies by writ 
to the ſheriff, and warrant to himſelf, Saund. 299. 


The cauſes of demurrer were, becauſe it is not ſhewed 


the writ was delivered to the ſheriff, nor the warrant made 


before the arreſt; and alſo for that it is not averred that the 
writ was returned, But not allowed : This is no eſſential 
matter, nor traverſable ; and the plaintiff might have re- 


plied, that the arreſt was before the delivery of the writ, 
s elſe 
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elſe the court will intend it to be delivered, being ſaid that 
virtute of a writ directed to the ſheriff, and warrant, the 
defendant arreſted ; and the writ need not be returned by 
* * errant, 2 Keb. Rep. 607. pl. 41. 838. pl. 70. 844. 
pl. 81. 


The ſame in — fac” on recovery in action on the caſe; 
the defendant pleads, no capias iſſued out againſt H. deli- 
vered to the ſheriff; plaintiff replies, a capias iſſued out, and 
non eſt inventus returned; but ſays nothing of the del 

to the ſheriff, Defendant demurs, and judgment for'the 
plaintiff, for delivery to the ſheriff ſhall be intended. 
3 Keb. Rep. 668. pl. 47. 


Note, Upon demurrer to a replication to aſſault and bat- 
tery, and faux impriſonment, defendants juſtify by a pre- 
cept to arreſt, &c, The principal exception to the plea 
was, that the juſtification of an arreſt by molliter manrs 
impoſuer, was not any juſtification of the battery; and the 
caſe of Stoney v. Calvert was cited. Hil. 3 M. & M. 
which upon a demurrer was adjudged accordingly by the 
whole court, 2 Lutw. 929. 


The time when a latitat iſſued forth is traverſable, and 
may be averred otherwiſe than according to the tee; for 
a relation ſhall not work a wrong. 2 Keb. Rep. 173. pd. 56. 


198. fl. 25. 


If a man be taken in vacation by a warrant without a 
writ, and a /atitat be procured, teſte in the term, that Ze/fe 
ſhall not diſcharge the wg done after the tee, and be- 
fore the actual taking out of the writ; but the plaintiff 
may take iſſue that he proſecuted truly. But in treſpaſs and 
falſe impriſonment the defendant, as ſneriff's bailiff, juſti- 
fied by a latitat Teſte 27 Fune, Trin. Term paſt. 


The plaintiff replies, that the ſaid writ was really and 
actually proſecuted out of X B. on the th of Aug, which 
was after the arreſt of the plaintiff. 


Defendant demurs. And per Cur'; this is an eftoppel, 
eſpecially in caſe of a bailiff, where warrant might be be- 
fore the arreſt; and all writs mult be ted as of the 3 
an 


96 The Gentleman's, c. Pocket Guide. 


and the ſheriff's not returning the writ ; or the not having 
any, ſhall not prejudice his under bailiff. 


Per Curiam : A good ation will lie againſt the ſheriff 
or bailiff of a franchiſe in this caſe. id. 


In treſpaſs and falſe impriſonment againſt the ſheriff and 
bailiff, the defendant juſtifed by warrant on writ to the 
ſheriff, as in Long v. Bolton's 4 The plaintiff replies, 
no writ was then taken out. Defendant demurs, and judg- 
ment for the plaintiff; for tho' the bailiff has a warrant, yet 
he is liable if there is no writ. Contra, if the writ be void 


and delivered, 2 Keb. Rep. 705. pl. 69. 


TY treſpaſs and falſe impriſonment, the defendant juſtifies 
by arreſt on latitat. Plaintiff replies, the writ was taken 
out after the arreſt, Defendant demurs. Per Cur. the ante- 
date of the writ will not ſuffice, if the proceeding be after. 


And judgment for the plaintiff, 3 Keb. Rep. 213. pl. 21. 


In Richardſon v. Pricket's caſe, it is to be obſerved. The 
plaintift ſuppoſed the arreſt and impriſonment to be 1oth 
Decem. 29 Eliz. Defendant pleas, by virtue of a warrant 
from the ſheriff he did arreſt and impriſon the ſecond and 
third day of December before; abſque hoc that he was guilty 
before or after, &c. plaintiff replies, he was guilty of the 
treſpaſs, &c. after the third day of December, as is ſet forth 
in the declaration, and iſſue upon this, and well enough 
though he ſays, only he was guilty after the third day : 
but ſays not, and before the action brought. For when it 
is ſaid, he was guilty after the third day, &c. prout, &c. it 
is to be intended to be the third day, and the day of which 


he counted. Cro. Eliz. 95. pl. 6, 


To all the impriſonment, but eleven hours, the defen- 
dant pleads not guilty; and to the impriſonment for eleven 
hours he juſtifies as ſheriff, for that the plaintiff hindeted 
him in the execution of his office, and ſaid nothing to the 
vi & armis, yet good. Sand. 78, But this caſe went far- 
ther, 2 Keb. 237. the treſpaſs and falſe impriſonment-was 
laid the firſt of April; the defendant juſtifies at another day 
at V/arw. as ſheriff, alſue hac that he was guilty the firſt 
of Afrel, or at any other time before or after, while he was 


ſheriff, 


* 
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ſheriff, or at any other place. Per cur. this traverſe is ſuf- 
ficient, and the plaintiff muſt reply, and ſhew if there were 
any other aſſault or impriſonment. Alſo the traverſing the 
time before and after, does not lock up the plaintiff from 
aſhgning another day and place, eſpecially the thing being 
local. Saund. 78. 2 Keb. Rep. 237. pl. 13. 


On a juſtification in falſe impriſonment by a writ of /up- 
plicauit de bono geſtu out of Chancery, and arreſting him by 
the ſheriff's warrant thereupon. The juſtification being by 
an act in the ſame county, and juſtifying all the time in the 
declaration, though it do not agree with it in the day, but 
concludes gue e/t eadem tranſgreſſio, is good enough, the day 
not being material; and the replication is not good, if it 
vary from the day in the declaration. Cro. Car. 228, pl. 6. 


The caſe was, treſpaſs, &c. ultimo die Octob. 6 Car. and 
detaining him in priſon for two days. Defendant juſtifies, 
becauſe 13 Aug. 6 Car, a writ of ſupplicavit ifſued, and by 
warrant ſrom the ſheriff to the defendant, he arreſted the 
plaintiff 21 Sept. and detained him two days, &c. qua eff 
eadem tranſgreſſio, &c. 


In falſe impriſonment in Londin V. W. defendant juſti- 
fies in Norfolk by force of a wacrant to the ſheriff que eff 
eadem tranſgreſſioabſque hoc that he is guilty in London, Plain- 
tiff demurs generally, 


1. Becauſe the plea is double; for the juſtification in 
Norfolk gue eft tranſgreſſio, had been ſufficient without more 
and then the traverſe makes it double. But per cur. you 
ſhall not take advantage of this upon a general demurer, 


Rol. Rep. 221. pl. 26. Cro, Fac. 372. pl. 1. 


2. He juſtifies by warrant and ſays not, hic in curia prolat, 
Per cur. they need not ſhew this to be in court, for it ap- 
pears to be executed, and that the warrant is returned to 
the ſheriff, And ſo for this laſt point is Rol. Rep. 327. 


In treſpaſs in London, defendant juſtifies by a warrant in 
the county of N. gue e eadem tranſereſs. &c. and traverſ- 
eth that he is guilty in London, vel alibi extra com N. and 
good. Cro. Fac, 372. 1 | * 
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If the defendant in treſpaſs juſtify the ſame day and place, 
it is not neceſſary to ſay, que eft eadem, &c. Bulſt. 138. 
Keb. 27, 29. | 


An action of falſe impriſonment by a woman. The de- 
fendant ſays, that ſhe was carried to Southwark by her con- 
ſent, which is the ſame impriſonment; and this is no plea 
for impriſonment is againſt the will of one, and that is not 
fo. 14 Hen. 6. cap. 2. 


In aſſault, battery, and wounding; the defendant ſays, 
that he held his. hands upon the plaintiff peaceably, and 
arreſted the plaintiff the ſame day, which is the ſame aſſault 
battery and wounding ; and held it was no plea for the 
reaſon aforeſaid. 21 H. 7. 49. 


In falſe impriſonment, the defendant juſtifies as ſheriff, 
that he arreſted the plaintiff by a capias; and it is good, 
if he ſay, it is the ſame treſpaſs, otherwiſe not, 22 E. 4. 


H. 10. falſe impriſonment, 29. 


In falſe impriſonment, the defendant juſtifies (as ſheriff, ) 
the taking the plaintiff by force of a capias directed to him 
at D. within his county of G. where the plaintiff declares 
of an impriſonment in another county, where the traverſe 
of the county is good ; for the defendant cannot take the 
plaintiff, by force of the ſaid proceſs, in any other county 
than where he is ſheriff: and ſo the juſtification is local. 
3 Leon. 97. in Partridge and Poole's caſe, 


The defendant juſtiſies the arreſt quamgue bond given to 
appear in B. R. without this that at any time he did arreſt 
without reaſonable cauſe until he gave ſuch bond. Plain- 
tiff demurs generally, per cur. the juſtification is good, and 
the plaintiff ſhould have traverſed, ab/que hoc that he was 
arreſted, and detained til} obligation to appear in B. R. 3 


Keb. Rep. 165. pl. 42. 


In an action of falſe impriſonment. Defendant juſtiſies 
by arreſt, by virtue of a warrant of the ſheriff on a /atitat. 
The plaintitt replies, De injurio ſua prepria abſqui tali cauſa. 
This is naught upon demurrer, being matter of * 

ut 
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but iſſue being taken upon it, and being in the affirmatfye, 
it is a jeofail, and good after verdict. Judgment for the 
plaintiff Keb. Rep. 125. pl. 37. 164. pl. 115. 


The defendant juſtified by writ ſued out of X. B. to the 
ſheriff of Devon”, and warrant and arreſt thereupon at D. &c. 
Replication, De injuria, &c, abſque tali cauſa. The de- 
fendant demurred generally, and judgment for him; for it 
is ill upon a general demurrer to put the matter of record 
and fact, and variety of matters, in one iſſue, as the war- 
rant, arreſt, &c. 3 Lev. 65. 


The defendant juſtifies in falſe impriſonment, becauſe 

a writ of Vi laica removenda came to the ſheriff to remove 

the force. The plea need not ſay, they found him e- 
ſi/tentem in ea parte. | 


Where the ſheriff juſtifies by execution, he muſt. plead 
that he returned the writ, otherwiſe of a bailiff. Leon. 


134. pl. 20. 


In trover of 300 ſheep, 1 Dec. 36 Elix. defendant pleads 
that he was ſheriff of Com” Linc', and that J. S. recovered 
againſt the plaintiff 1111. and upon that a fer: facias, 
which writ was returnable cra/tin* animar' 35 Eliz. that this 
was delivered to him, 102. 30 Hli. and that he on the 20th 
day of Odi. took the ſaid 300 ſheep, and on the 22d of 
OZ. ſold 104 ſheep for 401. and that the other 196 ſheep 
remained pro defectu emptorum; and at the ſame, day of 
craſtin' animar* he returned the ſaid writ, and all this mat- 
ter, the which is the ſame converſion, ab/que hoc that he 
converted them aliter vel alio mode. Per Cure The plea 
is inſufficient, 


1. Becauſe by his plea de does not confeſs any conver - 
ſion, and then the traverſe is ill. He ought upon this 
matter to have pleaded not guiliy, and given it in evidence. 


2. Becauſe the declaration ſuppoſes the trover and con- 
verſion to be the firſt of Dec. 36 Elix. and he juſtifies the 
converſion in Oct. 35 Eliz. ſo he meets not with the plaintiff 
in time, and therefore he ought to have traverſed, and the 

2 _ _ traverſe 
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traverſe aliter vel alio modo ſhall never anſwer to the time, 
but to the manner of the converſion. 


3. He makes not any juſtification for four of the ſheep, 
but that he ſeized them; but he ſhews not what he did 
with them. Cro. Eliz. 433. 


In an action of battery, the defendant juſtifies by com- 
mand of the bailiffs, to prevent reſcuing goods ſeized on 
execution: Replication De y ofa propr, and traverſes 
the command of the bailifts. Defendant demurs generally. 
Reſolved that the traverſe was ill, for he might do it of his 
own accord, to prevent a breach of the peace. 


But it was alſo ſaid, that the defendant's plea was ill, 
becauſe the action being of a battery at D. and the juſti- 
fication at S. in the | Fins county, and the bailifts had 
authority through the whole county, and ſo the juſtifica- 
tion not local; and therefore he ought to have juſtified in 
the ſame place. And if the place had been material, he 
ought to have traverſed all other places within the ſaid 
county. Wherefore judgment was given for the plaintiff. 
See 3 Lev. 113. 


Upon a juſtification (for an efcape) by a habeas corpus, 
virtute cujus, &c. the plaintiff in his replication traverſed 
the virtute cujus, and the chief juſtice was of opinion that 
the traverfe was il], being as alledged of matter in law ; 


but the other three mes; were of a contrary opinion. 
The plaintiff had judgment. Larto. 623. 


Traverfe in replication, de injurio ſua propr. abſque tali 
warranto, Et hoc pet. quod inguiſatur per patriam, excep- 
tion that it ought to have been, ab/que hoc that there was 
ſuch a warrant, and not as above; but the court inclined 
it was good notwithſtanding. 2 Lutw. 1460, &c. | 


On ſcire fac upon a — in debt, defendant pleads 
a fieri fac directed to the ſheriff of L. for e the debt, 
and he by force of it took divers ſheep of the defendant's 


for the debt, and yet detains them. Per cur. it is a good plea, 
although he do not alledge that the writ is returned ; and 


although the writ is conditional, ita quod habeas denerios, 
&c, 
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&c. for the plaintiff has remedy againſt the ſheriff, and the 
execution is lawful, which the defendant cannot reſiſt. 


If in falſe impriſonment the defendant juſtifies by a ca- 
pias of the ſheriff, and a warrant of the ſheriff to himſelf; 
there de injuria ſua propria generally is not a good plea, 
becauſe a matter of record is parcel of the cauſe. But there 
he ought to ſay, de injuria ſua propria, and traverſe the 
warrant, which is matter en fait. | | 


D. brought action of aſſault, battery, and impriſonment 
of his wiſe, againſt W. and W. in C. B. defendants plead 
a ſpecial juſtification, (viz.) that in Nov. 2 Fac. action of 
treſpaſs was brought by A. againſt Fulian G. and on a ge- 
neral iſſue found for Julian G. and judgment for her; and 
afterwards and before execution, Julian G. marries the 
2 D. and afterwards writ of error was brought in B. 

and upon a ſcire facias againſt the ſaid Julian, judgment 
in C. B. was reverſed ; and afterwards ca. ſa. was directed 
to W. and W. the ſheriff, to take the ſaid Julian G. and 
they took her, with an averment, that the ſaid Julian G. 
and the wife of the now plaintiff, was one and the ſame 


perſon. 


Plaintiff demurs, becauſe when the warrant is againſt 
Julian G. there is no ſuch Julian G. for by her marriage 
with the plaintiff, ſhe had another name, and his averment 
cannot help him, becauſe it agrees not with his warrant. 
But it is otherwiſe, had the variance been in the name of 


baptiſm only. 


But per cur. the ſcire facias was according to the judg- 
ment in the C. B. and well then might all the ſubſequent 
proceſs be ſo; but if the huſband had come upon the ſcire 
facias and ſhewed how that ſhe was covert, then the action 
ought to be againſt both of them, And, 


The parties themſelves, in all the proceedings through- 
out, have all admitted that ſhe is the ſame perſon, and had 
the ſame name, and they ſhall be concluded from ſaying the 
contrary, and though the ſheriff had ſhewed the marriage, 
this was but a bare allegation and ſuggeſtion of the ſheriff; 
and it appears not whether it were judicially fo or not. 


H 3 i 
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It would be dangerous for the ſheriff to return a non 
e inventus; for becauſe the parties have all admitted her 
name to be ſo in all proceedings, the ſheriff ſhall be e/fopped 
alſo, 3 H. 7. 10. and then action on the caſe would lie 
on the falſe return, if the woman ſhould be in the company 
of the ſheriff, and ſhe eſcape, Brownl. 226. 2 Bal/t. 80. 


In treſpaſs for taking goods, defendant pleads a recovery 
in the court of Dorche/ter, in debt againſt the plaintiff, and 
execution upon this by fferi fac; and juſtifies the taking, 
appraiſing and ſale (by conſent) of the plaintiff, in part of 
the ſatisfaction of the judgment recovered, gue e/t ea lem cap- 
tio. Plaintiff demurs, becauſe the defendant varying in the 
time of the taking from the time alledged in the declaration, 
he ought to traverſe any other taking ; for the ſame goods 
may be taken at ſeveral times, and the gu eff eadem captio 
is not ſufficient; as 2 Fo. 146. 


But per cur. the averment ſufficeth, Keil 27. Balſt, 138. 
Cro. Car. 228. 


Juſtification in treſpaſs, aſſault and battery, by proceſs 
out of an inferior court of record, is not good without ſhew- 
ing whether the court was holden by charter or preſcrip- 


tion. 2 fo. 165. 


In treſpaſs and battery the defendant juſtifies by proceſs 
to arreſt one Mood, and the plaintiff would have reſcued 
him; whereupon he did plead molliter manus imponere. 


The plaintiff replied, De injuris ſua propria abſque hoc, 
that the defendant had virtute of ſuch a warrant taken, as 
that by which the defendant juſtified. Defendant demurs. 
Per Cur' : The juſtification is ſufficient, and better by the 
admittance of the replication, than if the iſſue had been 
offered, De injurio ſua propria generally, without ſuch tra- 


verſe, 2 Keb. Rep. 293. pl. 77. 


In treſpaſs and impriſonment, the defendant juſtifies by 

a * and that the plaintiff did afterwards eſcape; and 

he being bailiff, did follow him by virtue of the ſame 
warrant taken out upon the capias. 

: The 
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The plaintiff replies, he eſcaped by the licence of the 
ſheriff, and traverſeth the latter taken by virtue of the 
warrant, Per Cur' The traverſe is idle, becauſe the 
plaintiff had ſufficiently confeſſed and avoided ; and if he 
eſcaped by the ſheriff's licence, that ought to be the thing 
put in iſſue, and not the traverſe, Brownl. 197. 


On a juſtification by a ſheriff's warrant held the bar 
was ill, for that it was not ſhewn out of what court the 
capias iſſued; and for that the plaintiff had judgment. 
2 Lutw. 1460. 


In treſpaſs againſt two for aſſault and battery, and me- 
naces, &c. and breakiffg open the i &c. 
one of the defendants juſtifies by virtue of a writ De hamine 
replegiends, W. L. and a warrant delivered to the other 
from the ſheriff for that purpoſe, in whoſe aid he entered, 
the door being open, and the plaintift aſſaulted him, where- 
upon molliter manus impoſuit, &c. the other defendant 


imparls, 


Then the plaintiff prays yer of the ſheriff's warrant, 
which appears to be directed to all his bailiffs, and then 
replies, De injuria ſua propria, and traverſes, that the firſt 
defendant entered by command of the other defendant; 
and the defendant rejoins, that he entered, &c. by com- 
mand of the other, and then tenders iſſue thereon, And 
the plaintiff demurs ſpecially, 2 Lutw. 1428, 1432» 


Judgment was given for the plaintiff; and it ſeems chiefly 
for the defect of not averring, that V. L. that was to be 
replevied, Was in the plaintiff's houſe at the time of the 
entry made, &c. and the reporter ſets forth ſeveral caſes to 
that purpoſe, 


And as to an exception, that the writ De homine reple- 
giando was conditional, as N 22 per ſpeciale man- 
datum domini regis, &c. The defendant, he ſays, ought 
alſo to have averred, that V. L. was not taken by any tpe- 
cial mandate, &c. 37 40 | 
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And the reporter further adds, that being in ſome doubt 
as to this matter, he made what ſearch he could, but found 
not in any book any juſtification by virtue De homini reple- 
giando, or any authority concerning it. 


On a juſtification by an attachment of goods and de- 
murrer, See Lutw. 1456, &c. that if a treſpaſs be alledged 
the 10th of November, and the juſtification is the 11th, que 
e/t _ tranſgreſſio, that the plea is good without any 
traverſe, 


That altho' the plea was ſufficient in matter of ſubſtance, 
yet the addition of the traverſe, that they are guilty aliter 
vel alio modo (although meer ſurpluſage) being ſpecially 
ſhewn for cauſes of demurrer, had made it ill. Mo. 869. 
Saund. 312. | 


That an attachment of ſuch a number of goods is not 
Juſtifiable ; and ſaid, that one ſingle thing alone might be 
attached ; and by the chief juſtice, that there ought to be 
a reaſonable diſtreſs to make the defendant appear, 


'That it did not appear that the Sheriffs, before whom 
the courts were held,-had any authority to hold them ; and 
for thefe reaſons, judgment was for the plaintiff, 


See the judges opinions, 2 Vent. 92. upon a ſpecial de- 
murrer, that the traverſe ought to have been omitted out 
of the defendant's plea; who juſtified in treſpaſs (for im- 
3 plaintiff's cattle, guor/que finem fecit of 101.) by 
virtue of a fier: fac for ol. debt, and 4os. for coſts, &c. 
upon the ſheriff's warrant, whereby he took the plaintiff's 
cattle in execution, and cauſed them to be appraiſed, and 
kept them in cuſtody until the plaintiff paid the execution 
money; and traverſes that he is guilty before or after. B 
the chief juſtice and R. the juſtification ſhould have been 
till he paid the —_— to the uſe of the plaintiff, and not 

to the uſe of the ſheriff; and no authority in law to deliver 
goods back, upon payment of part of the money; it ſeems 
the goods ought to have been fold. Cre. Fac. 246. Judg- 
ment for the plaintiff, 
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Bail Bonds. 


By Stat. 23 Hen. 6. Ir 18 ENACTED (ia alia) That no 
ſheriff, nor any of the officers or miniſters aforeſaid, ſhall 
take or caule to be taken, or make any obligation for any 
cauſe aforeſaid, or by colour of their office, but only to 
themſelves, of any perſon, nor by any perſon which ſhall 
be in their ward by the courſe of the Jaw, but by the name 
of their office and on condition written, that the ſaid pri- 
ſoners ſhall appear at the day contained in the ſaid writ, 
bill or warrant, and in ſuch places as the ſaid writs, bills 
or warrants ſhall require. And if any of the ſaid ſheriffs, 
or other officers or miniſters aforeſaid, take any obligation 
in other form, by colour of their offices, that it ſhall be 
void; and that he ſhall take no more for the making of any 
ſuch In warrant or precept, by them to be made, 
but 4d. 


Note, In taking theſe bonds under the ſtatute, there are 
three matters to be obſerved, viz. 


15t, They are to be made to the ſheriff himſelf. 
24h, They are to be made to him by the name of his office. 


34ly, They are only for appearance at the day and place in 
the bond ſpecified. | 


By Stat. 4th of Ann. IT 18 ENACTED, That if any per- 
ſon or perſons ſhall be arreſted from and after the faid firſt 
day of trinity term, by any writ, bill, or proceſs, iſſuing 
out of any of her majeſty's courts of record at Weſtminſter 
at the ſuit of any common perſon, that the ſheriff or other 
officer taketh bail from ſuch perſon, againſt whom ſuch 
writ, bill, or proceſs is taken out, the ſheriff or other 
officer, at the requeſt and coſts of the plaintiff, in ſuch 
action or ſuit, or his lawful attorney, ſhall aſſign to the 
plaintiff in ſuch action the bail bond, or other ſecurity 
taken from ſuch bail, by endorſing the ſame, and atteſting 
it, under his hand and ſeal, in the preſence of two or more 
credible witneſſes, which may be done without any ſtamp ; 
provided the aſſignment ſo endorſed, be duly ſtampt before 
any action be brought thereupon ; and if the ſaid bail bond 
or aſſignment, or other ſecurity taken 2 bail be forfeited, 
the plaintiff in ſuch action, after ſucKaſhgnment made, 

may 


\ 
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hoy bring an action and ſuit thereupon in his own name, 
and in the court where the action is brought, may by rule or 
rules of the ſame court, give ſuch relief to the plaintiff and 
defendant in the original action, and to the bail, upon the 
ſaid bond or other ſecurity taken from ſuch bail, as is 
agreeable to juſtice and reaſon, and that ſuch rule or rules 
of the ſaid court ſhall have the nature and effect of a de- 


feazance to ſuch bail bond, or other ſecurity for bail. 


Under the foregoing ſtatute, if bail be not duly put in, 
or if excepted againſt, do not juflify themſelves in due time 
according to the rules for that purpoſe, which ſee under the 
bead of Bail, If in Middleſex apply to the under ſheriff at 
his office in Furnival's inn. If in London, apply to the ſe- 
condary of one of the two compters, viz. Waordftreet or the 
Poultry, and in the country, to the under ſheriff of the par- 
ticular county where writ ſued out, who will make the 
plaintiff's attorney an aſſignment of the defendant's bail 
bond, his fee for this buſineſs is 5s. when the plaintiff's 
a:torney takes the bond and ſheriff's aſſignment thereof, in- 
dorſed on the back, he gives the ſheriff a reccipt for the 

ame. | 


Note, In other counties than Londin and Middleſex, the 
Theriff*s fee for aſſignment of bail bond, is ſomewhat diffe- 


rent, 


Before the plaintiff's attorney can take out any writ on 
the aſſignment of the bail bond, the ſame muſt be ſtamped 
with a treble ſixpenny ſtamp, juſt over the top of the 
afignment; and the proper officer in the ſtamp-office, 
which is kept in Lincoln's-inn new ſquare, writes in red 


ink the day of the month and year the ſame was ſtamped. 


The aſſignment of the bail bond being completed, the 
plaintiff's attorney takes out a bill of 17:4dleſex latitat, &c. 
and according to the county or city where the writ is iſſued, 
or rather where the bail bond was aſſigned, for it is the 
aſſignment thereof that gives the plainüif a right of action 
thereon, note, you then ſerve the defendants with proceſs, 
and proceed as in another action. 


After you have once taken an aſſignment of the bail 
bond, the ſheriff is not anſwerable for their ſufficiency nor 
can the plaintiff reſort back to the ſheriff by rule. 


It 
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It here becomes necellary to ſhew our reader, that the 
law gives a plaintiff in a ſuit, two remedies, viz. to take 
an aſſignment of the bail bond, as before mentioned, or to 
proceed againſt the ſheriff by rule, 


If the plaintiff chuſes to proceed by ruling the ſheriff, 
his attorney muſt take out a rule with the clerk of the rules, 
at his office in Symonds-inn, Chancery-lane, he pays for the 
rule 4s, it is a foun day rule, for the ſheriff to return the 
writ, a copy mult be ſerved on the ſheriff or his deputy. If 
the ſheriff returns the writ, viz, a caption made, or neglects 
to make any return in either caſe, the plaintiff's attorn 

muſt take out a ſecond rule with the clerk of the rules, to 
bring in the body, pay for ſame as the firſt, ſerve a copy 
thereof on the ſheriff or his deputy as before, if the defen- 
dant does not put in and complete his bail before the expi- 
ration of the ſecond rule on af/idavit made by the plaintiff's 
attorney, of the ſervice of the two rules; on the ſheriff in 
manner aforeſaid, the plaintiff's attorney gets a council to 
move the court for an attachment againſt the ſheriff, pay 
council for the motion 10s. 6d. the plaintiff's attorney 
muſt draw up rule for attachment with clerk of the rules, 
you pay him for the ſame 5s. this rule muſt be taken to 
the crown office in king's bench walks in the temple, where 
the proper officer by virtue of this rule, makes out an attach- 
ment againſt the ſherift, you pay him for this attachment 
138. 4d. the plaintiff's attorney mult carry this writ to the 
coroner of the county, who attaches the ſheriff thereon, 
at the return of the attachment, the attorney muſt call on 
the coroner who will pay him the debt and coſts. He charges 
for this buſineſs about 11. 18. 


If a defendant through neglect has ſuffered the plaintiff to 
take an aſſigument of the bail bond, the only terms on 
which a court will rclieve him are as follows. 


The deſendant muſt put in, ard perfect his bail, (this muſt 
be done before he applies for relief) pay the cfts incurred 
by the bail bond, being aſſigned to be taxed by the maſter 
or a prothanotary of the court, receive a declaration in the 
original action, plead to iſſue, and take ſhort notice 
trial, fa that the ſame may be tried in term, or if the plain- 
#4 has loft a trial, the court will require, that the bail 

o conſents that a judgment be entered againſt them, on 
the bail bend, for the plaintiff's ſecurity, If the po 
mig 
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might have had judgment, in the original action, had the 
bail been compleated in due time, the court will not grant 
them any relief. | 


Note, The bail may obtain the above relief, by ſummons 
| before a judge, or by motion of court. If by motion of court, 
notice in writing thereof, muſt be ſerved on the plaintiff's 
attorney, and affidavit of ſervice of notice muſt be made, 
and given to the council, who moves the ſame. It is a com- 
mon motion, for which you give a council 108. 6d. 


An aſſignment of a bail bond is not good unleſs made by 
the ſheriff or his deputy. Strange, vol. 1. page 60. 

If there is any error in the writ, on which the ſheriff 
fakes a bail bond, the bail thereby become diſcharged. 
Strange, vol. 1. page 599. 

In an action of debt brought on the bail bond, the de- 
fendant cannot traverſe the arreſt of the principal. MASS. 
Reports. 

Niete, The defendant has 4 days excluſive in the K. B. 

and the \ ſame imclu/rve in the C. P. after return of a writ 
in Landon or Middleſex, and 6 days in any other county, 
to put in bail above. If plaintiff takes an aſſignment of 
the bail bond before that time is expired, defendant may 
ſet the ſame aſide with coſts. Strange, vol. 1. 732. 


By Stat. 23 Hen. 6. The bail bond muſt be taken in the 
ſherifF's name, and as ſheriff, 

An action on the bail bond muſt be brought in the court 
where the original bail was given. ide Digeſt of adjudged 
caſes in X. B. page 188. 

No bail is required on a bail bond. Caſes of pract. in 
K. B. page 380. 


A bail bond executed after the return of the writ for 
which ſuch bond is taken is void by Stat. 23 Hen. 6. 


Where the plaintiff takes an aſſignment of a bail bond 
be waves his remedy againſt the ſheriff, MASS. caſes of 


frat. 
The plaintiff has his election either to take an aſſignment 
of the bail bond, or proceed againſt the ſh&Mf by rules. 1b, 


T he 
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The court cannot make a rule for the relief of a ſheriff, 
that the plaintiff ſhall accept an aſſignment of the bail bond 
taken by him, becauſe the plaintiff may either accept ſuch 
aſſignment or proceed againſt the ſheriff by rules. The 
ſheriff's remedy in this caſe is, to reimburſe himſelf by 
ſuing the bail bond, if the bail taken by him are not ſuffi- 
cient, the ſheriff is without aid. Vide Dige/t of adjudged 
caſes in K. B. page 183. 12 855 


By Stat. 23 Hen. 6. Plaintiff has his election to proceed 
againſt the defendant's bail on the bond, or by rules, againſt 
the ſheriff, Vid. 184. 


It is a ſtanding rule in the X. B. That in a country 
cauſe, after an aſſixe, or in a town cauſe, after two terms, 
proceedings are never ſtopped on a bail bond on filing a 
common appearance. bid. | 


The action on the bail bond muſt be laid where the 
bond is affigned, or it is not good. bid. 186. 


In an action brought by an executor of an aſſignee of a 
bail bond, defendant's counſel objected, that the Sat. ſays, 
the aſſignees ſhall bring the action. Per Curiam, This is an 
intereſt veſted which will go to the executor. id. 186. 


Held in the caſe of a bail bond, the ſufficiency of the 
bail is not traverſable. bid. 187. 


Held that in bail bonds, there are no ſet form of words 
to be uſed, if in ſubſtance my are to appear according to 
the deſign of the writ it is ſufficient. 16d. 


Evening v. Spoarman, Mich. 22 Geo. 2. The defendant 
was arreſted 26th May 1747, and gave a bail bond, but 
died without putting in bail above. The plaintiff lay ſtill 
12 months after the arreſt, and then took an affignment ; 
and put the bail bond in ſuit, The bail moved to ftay 
proceedings, and obtained a rule to ſhew cauſe, which 
was now Tiſcharged, it appearing that if the defendant had 
put in bail in time, he lived long enough for the plaintiff 
to have proceeded to trial; and to have judgment and ex- 
ecution in his life time. Vide Barnes, 4% edit. 80. 


Eaſter, 24 Gea. 2. Hutchinſon v. Hardcaftle. A writ 
returnable laſt Michaelmas term; bail was taken before a 


commiſſioner in the country; notice thereof given to the 
plaintiff's 
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plaintiff's attorney there, and the bail piece tranſmitted to 
London to the defendant's agent; he incautiouſly filed it 
with the filacer, (who as incautiouſly received it, without 
firſt being allowed by a judge;) the plaintiff lay by till 2gth 
after laſt afſizes, and then took an aſſignment of, and put 
the bail bond in ſuit, The court ordered the filacer to 
attend a judge for his allocatur, gave the plaintiff leave to ex- 
cept againſt the bail, if he thought fit, and ſtayed proceed- 
ings on the bail bond upon payment coſts. The plaintiff's 
counſel urged, that he had been delayed, and loſt a trial; 
but ſuch delay is through his own laches; he might have 
put the bail bond in ſuit much earlier than he did. 761d. 


Zafer, 29 Geo. 2. Moodnot v. Lilly. Rule made ab- 
ſolute on bail bond with coſts. The capias in the original 
action was returnable 8 Pur.” laſt, The defendant put in 
bail above laſt vacation in time; the plaintiff excepted 
againſt the bail ; whereupon the defendant's attorney ap- 
plied to the plaintiff's attorney to know whether he would 
accept of a juſtification at a judge's chambers or not; to 
which the paintiff's attorney gave no anſwer; but for want 
of ſuch juſtification, took an aſſignment of the bail bond, 
and put the ſame in ſuit. The defendant gave notice of 
juſtification in court, for the firſt day of this term; but the 
bail not then attending, the defendant obtained a few days 
time to perfect bail, and then juſtified in court, when the 
exception againſt bail, is in vacation time, or ſo late in 
term, that the defendant cannot regularly give notice, and 
juſtify within ſuch term, he has by the courſe of the court, 
time to juſtify till the 4th day of the next term ſucceeding 
(incluſtue) a juſtification in the interim before a judge, at 
his chambers, is not neceſſary, it is never of any uſe, unleſs 
where the plaintiff's attorney, to forward the cauſe, as in 
this caſe, he might conſent to accept it (when offered) ab- 
ſolutely in the ſame manner as if in cout. ide Barnes 


4to Eat. page 81. 


Hilary 32 Geo. 2. Bradley v. Pinchbeck, Exception 14th 
February 1758, bail juſtified in court third day within the 
laſt eaſter term, ſame bail as in bail bond, the plair.tiff to 
ſhew cauſe, why proceedings on bail bond (lately put in 
ſuit) ſhould not be ſtayed with coſts, bail cannot juſtify in 


vacation, unleſs by conſent, four days to juſtify, in full 
term, 


- 
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term, are allowed after exception, taken in vacation time. 
Rule abſolute, ſans coſts. 7bid, 

Philimore and another executor v. Moore. On bail bond. 
Rule to ſhew cauſe, why proceedings ſhould not be ſet aſide 
with coſts, the defendant having ſurrendered himſelf to the 
Fleet-priſon, in diſcharge of his bail, before the bail bond 
was put in ſuit, objected by the plaintiff, that the ſurren- 
der being after an exception againſt the bail, was irregular 
and void, for want of a previous juſtification. The objec- 
tion was over-ruled, and the rule made abſolute without 
coſts, bid. 


Eaſter, 33 Geo. 2. How v. Bridgwater, Gent, one, 
&c, the defendant being ſued in this court, by bill in an 
action of debt, on a bail bond, taken on an arreſt, by vir- 
tue of a king's bench writ, obtained a rule to ſhew cauſe, 
why the proceedings here ſhould not be ſtayed, inſiſting, 
that the bail bond could be regularly put in ſuit, only in 
that court, where the original action was. brought, and 
ſo the court held; the plaintiff's council ſubmitted, that 
the defendant being an 18 7 of this court, and as ſuch 
entitled to privilege, could be ſued in this court only; but 
that is not ſo, the defendant by entering into a bail bond, 
has waved his privilege, whether ſued jointly or ſeparate- 


ly. bid. 
Note, For further adj udications on this bead, ſee the head, 
2 BAIL, in this work. | 


Hilary, 13W. 3. Ingram v. Foot. Holt, Chief Juſtice. 
Proceedings cannot be ſtaid on a bail bond till other hat 
be put in and ju//ified, if excepted againſt. Vide Mod. Rep, 
vol. 12. page 611. 


Hilary, 13 M. 3. The King v. Dawe, X. B. An attachment” 
iſſued out of this court againſt the defendant, for a cantempt 
committed by him, directed to the ſheriff of Cumberland; 
on which the defendant being arreſted, the hers of the 
faid county took a bar/ bond, in which - perſons very ſuffi- 
cient were bound for his appearance at the return of the 
attachment, and let him go at large. The defendant refuſed. / 
to appear at the return of the writ, which was on Friday 
after the Morrow of the Holy Trinity laſt paſt; on which the 
Heri was amerced, though he offered the plaintiff in the 

| action 
-< 
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action to aſſign to him the bail bond, which he refufed» 
alledging that the ſheriff could not take a bail bond on an 
attachment, On which the ſheriff, thinking he was op- 
preſſed, moved this court to compel the plaintiff to accept 
the aſignment of the bail bond: and his counſel urged, that 
it was very reaſonable that ſuch a rule ſhould be made; 
for the ſheriff is compellable by the Aatute to let a man ar- 
reſted on an attachment go at large on a bail bond given; 
and when he is at large the ſheriff cannot /eize him again 
after the return of the writ ; and conſequently it is n 
then in his power to bring him in again at the return of 
the writ: It will then be very hard, that when he has 
done his duty, and no more he ſhall be liable to amerce- 
ments, for not doing that which the /aw ſays he cannot do 
lawfully. That no action lies againſt him in ſuch caſe, 
appears from 2 Saund. 54. Poſteree v. Hanſon, and 1 Sid. 23. 
and if no action lies, he ought not to be amerced for it. 
But not allowed. 


Per curiam. This court cannot make a rule, that the 
plaintiff ſhall accept the aſſignment of the bail bond; for he 
may either accept of it, or proceed againſt the ſheriff by 
amercements; and the ſheriff may reimburſe himſelf, by 
ſuing the bail bond, and if the bail bond is not ſufficient (as 
here it was but for 40l.) he is without remedy. But it was 
clearly agreed, that he may take a Jail bond on an attach- 
ment. Stile 212, 234. Burton v. Low. 2 Vent. 237. 
Contra 3 Leonard, 208. Bland v. Riccards. © 


Afterwards, on the laſt day of the term, the council for 
the ſherrff ſhewing to the court, that this was a hard caſe, 
and that Dawes was in town, the court granted a tipſtaff 
to bring him in during the fitting of the court, but he could 
not be found. And ſo nothing was done for the relief of 


the ſheriff. Vide Raym. vol. 1. page 722. Mad. Rep. vol. 12. 
Page 579. 


Eaſter 13 M. 3. Pickering's caſe, per curiam, let the bait 
taken by the ſheriff be ever ſo good, yet the plaintiff may 
refuſe an aſſignment of the bail bond, and proceed againit 
the ſheriff by amercements ; therefore it behoves him to take 
good bail: it is true, the ſheriff ſhall not be brought into 
contempt for not bringing in the body; but the only way is, 

lie kt G5) | to 


2 
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to amerce him, and the-ſheriff may proceed on the Bail bond; 
the plaintiff, by Stat. 23 H. 6. c. 10. has his UeCtion of 
bail or amercement. Vide Mod. Rep. vol. 12. page 447. 


Michaelmas 1 Ann. Hyon v. Ballard. On a motion to ſtay 
proceedings on a bail bond, for want of bail above, the de- 
fendant produced a releaſe under the ſeal of the plaintiff, and 
thereon the plaintiff's attorney ſuſpecting it, conſented to 
deliver a declaration forthwith, and that the defendant 
ſhould plead the releaſe, and ſo try it; which being done, 
the plaintiff was nonſuited at the trial; but afterwards it 
being diſcovered to be a er to . a motion was made 
for a new trial, but the court ſaid, they could make no rule 
in this caſe, the plaintiff being out of court on the 1 
but ſince the rule to ſtay proceedings on the bail bond was 

not + cs they ſaid the cauſe was {till before them: and 
therefore granted a rule for the defendant to ſhew cauſe, why 


proceedings ſhould not go on. Vide Med. Rep. vol. 7. p. 54. 


Michaelmas 1 Ann. Fiſh v. Homer. per curiam. If a plain- 
tiff accepts of an aſſignment of the bail bond, and the de- 
fendant puts in the ſame bail that were put into the A 
at the return of the writ, the plaintiff cannot except again 
them; but it is otherwiſe, where he has not taken an aſſign» 


ment. 


It is a ſtanding rule of this court, that in a country cauſe, 
after an ze, or in a town cauſe after two terms, proceed- 
ings are never ſtopped on a bail bond on filing common bail. 


Vide Mad. Rep. vol. 7. page 62, 


Michaelmas 1 Ann. How v. Granville, per curiam. After 
an aſſignment of a bail bond, if the defendant puts in the 
ſame bail that are put into the ſheriff, the plaintiff cannot 
except againſt them; otherwiſe, if he has ndt taken an 
aſſignment, and on an action brought agalnſt the haz}, they 
are not held to bail, Vide Mod. Rep. vol. 7. page 117. 


Trinity, 2 Ann. Grovenor v. Svame. On a bill of Mid. 
dleſex, taken out againſt three, with an ac etiam in debt on 
à bond by them jointly and ſeverally entered into, the ſheriff 
took one gail bond for the appearance of all three; and there 
being no appearance, the plaintiff took an aſſignment of the 


bond, and now moved to have the fberiff amerced, 
I Firſt, 
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Firſt, It was agreed, that the bail bond was not accord- 
ing to the ſtatute, being for a joint appearance of three ſe- 
veral perſons. 


Holt, chief juſtice, ſaid, it had been adjudged in the 
time of Glyn, chief juſtice, that if the ſherrf takes inſuſh- 
cient bail, and has not the party at the return of the writ, 
an action would lie againſt him; but the contrary has been 
held fince in the C. P. it was indeed always agreed, that 
an action would not lie for taking inſufficient baz/; but it 
was not ſettled, whether it would not lie for taking inſuf- 
ficient bail, and not having the party at the return of the 
writ; for though the /atute commands him to take reaſon- 
able hail, yet if he has not the party, he ſhall be amerced, 
and the fatute does not exempt him from that: "The writ 
was in a pleaof treſpaſs only, and held good in Hale's time: 
and though the clerks ſaid, they knew the ſheriff amerced 
after an aſſignment of a bail bond, yet Holt, chief juſtice, 
ſaid, he had known it denied; and ſo held by the other 
judges. | 


If a perſon accepts of an aſſignment, and the ſame perſons 
are put in as bail to the action, who were bail to the ſheriff 
he cannot deny them. 


Holt, chief juſtice, If the ſame perſons that were bail 
to the ſheriff, become bail to the action, and the plaintiff 
excepts againſt them, and they do not juſtify on ſuch ex- 
ception, he may go on with amercements againſt the ſheriff. 


Vide Mod. Rep. vol. 6. p. 122. 


Eafter, 3 Ann. Shuttle v. Wood. Per curiam. Anciently 
there could be no proceedings on a bail bond till the next 
term, and it is a great grievance to put it in ſuit till after 
a convenient time, though it has been otherwiſe practiſed 
in the C. P. Vide Mod. Rep. vol. 6. page 132. 


. Michaelmas 3 Ann. Bernardiſton v. the fheriff of Middle- 
ſex. The plaintiff took out a writ againſt J. S. and delivered 
it to the defendant to be executed: on the arreſt, the Bail 
bond taken by the officer, was to appear at the ſuit of Ber- 
nardiſton, and bail was put in by that name, and 4 
| reddidit 


r 
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reddidit ſe, i. e. he has rendered himſelf, by the ſame name, 
the plaintiff ſued the ſheriff for an 2/cape. 


The court was moved, that the bail piece, and reddidit ſe 
might be made according to the writ. 


Per curiam. It cannot be; for the bail muſt be accord- 
ing to the bail bond, and not according to the writ, or the 
return of it; and though it be an error f the writer of the 
bond, yet we cannot help it. Vide Mod. Rep. vol. 6. page 


309. 


Eafter 4 Ann. Butler v. Rolls, The defendant was ſued 
on a bail bond, to which action he pleaded, and had notice 
of trial; and then he moved to ſtay proceedings on the bazl 
bond, on bringing the principal, intereſts, and coſts, into 
court; which was granted, fo as he brought it in by ſuch 
a time, that the plaintiff might not be delayed of his trial, 
or otherwiſe the plaintiff might proceed, 


Holt, chief juſtice. The antient practice was, that a 
bail bond could not be put in ſuit till a rule was had to amerce 
the ſheriff for not having the body at the return of the writ z 
and the courſe now is, to {tay proceedings on the bazl bond, 
if there is no return of a cepi corpus. Vide Salk. vol. 3. 


page 56. 


Hilary, 7 Ann. Sumner v. Ferryman. In debt for 60l. 
on a bond dated 16th of Augu/? 1706, on oyer of the condi- 
tion, it was ſet forth in theſe words, „The condition of 
this obligation is ſuch, that if N. H. do and ſhall appear be- 
fore the Mayor, Aldermen, Bailiffs, and under Steward of 
the borough of New IVindſor, at the next court of record, 
to be held at the Guildhall of the ſaid borough, on the 19th 
day of Auguſt in/tant, there to anſwer to W. D. B. C. and 
B. T. in a plea of treſpaſs on the caſe, then this obligation 
to be void, or elſe remain in full force, &c.“ The defen- 
dant pleaded in bar, that he was a ſervant to N, H. and that 
he was employed by H. in governing a barge laden with ſe- 
veral peoples nar from Oxford to London, and that in 


his yoyage on the River Thames near New Windſor the bai- 
ew Windſor pretending to have a proceſs againſt 


ti 
N. H. and power and — to attach the goods of the 
| 4 


ſaid 
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ſaid H. did attach the barge then being in the cuſtody and 
government. of the defendant, of which the ſaid H. was 
maſter ; and ſo hindered and detained them from going their 
voyage, and refuſed to let them go, unleſs the defendant 
would give the ſaid bond to the ſaid hailiſft; ſo that the 
ſaid defendant, to free the barge, and that he might deliver 
the goods to the owners, gave the ſaid bond, with the afore- 
ſaid condition; when indeed, no bailiff ought to take ſuch 
bond; and that it was took extorſively, &c. and this he is 
ready to verify, &c. to this plea the laintif demurs, and 
the defendant joined in demurrer. 


Per Holt, chief juſtice. The defendant having fubmit- 
ted to the proceſs let it be right or wrong, the bond which 
he gives, ſhall be a good bail bond, and ſhall not he avoided. 

And if the goods of a ſtranger are in my cuſtody, and are 
attached, if | do not conteſt it, but give a bail bond, their 
being the _ of a ſtranger, ſhall not avoid the bail bond, 
Indeed if they had taken it ander colour of office where there 
was no proceſs at all, it had been void by the ſtatute. 


Powel, Juſtice, faid, a man cannot avoid his bond by 
dureſs of his goods, but only to his _ Therefore 
judgment was given for the plaintiff. Jide Mad. Rep. 
vol. 11. page 201. | 


Eaſter, 7 Ann. Buſpel v. Haynes. In an action of debt, 
on a bail bond as aſſignee of the ſheriff of Suſſex, according 
to the late act of parliament ; the plaintift declared gene- 
rally, without ſhewing the —_ that it was a 
ſheriff”s bond, which by the late act is aſſignable, to which 
there was a demurrer, 


Per curiam. It ſhould have been ſhewn that it was a 
bond aſſignable : and when the plaintiff's counſel found the 
opinion was againſt him, he prayed to diſcontinue, which 
was granted on payment of coſts. Vide Med. Rep. vol. 11. 


page 170. 


Michaelmas, 12 Ann. Seftern v. Cibber. On action of 
debt on a bond was brought by the plaintiff, as aſſignee of 
a bail bond, and on demurrer theſe ohjections were taken to 


the declaration. 


Ist, That 
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Ist, That the breach of the condition was ſet forth to be, 
his not appearing according to the requiſition of the writ, and 
according to the form of the writ, whereas it ought to have 
been, his not appearing at the return of the writ. 1 Lev. 


145. 3 Lev. 243. 


2dly, It was objected, that the very foundation of the 
action, viz. the breach, was ſet forth by way of recital, 
when alſo he did not appear, which ought to have been ex- 
preſsly averred, that ſo the defendant might have the liberty 
of traverſing it. 


3dly, It was not ſet forth on what day the writ was re- 
turnable; and then it does not follow, whether he did or 
did not appear, according to the requiſition of the writ, con- 
ſequently it does not appear whether the bond was, or was 
not forfeited, ; 


Per curiam. This caſe differs very much from the caſe 
of a ſheriff ſuing this bond for himſelf ; for there he has 
nothing to do but to declare on the bond: But where the 
action is brought by the aſſignee, there it is the forfeiture 
that gives the action, which here is the non appearance, 
and is a matter traverſable, and muſt not be ſet forth by 
way of recital, but muſt be poſitively averred. wy 


It is true, that the declaring in an indebitatus afſumpſit, 
is when alſo he was indebted : fo in a bond. 


But then in the firſt caſe it is the promiſe, and in the 
zcond the breach of the condrtion, which gives the action; 
both which are always politively averred, and not ſet forth 
by way of recital, 


Parker, Chief Juſtice. It is not true, that there is no 
traverſing what is only ſet forth by way of recital; for the 
pleas of non aſſumpſit and non et factum, are both of them 
pleas that traverſe matters in theſe reſpective actions, that 
are pleaded by way of rectal; beſides the return of the 
writ not being ſet forth, is a fatal objection. Vide Mad. 
Rep. vol. 10. page 191. | 


I 3 % Hilary, 


| 
} 
| 
| 
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Hilary, 1 Geo. Kitton v. Fagg. The caſe was, one H. 
Hamlin, high ſheriff, did by a legal inſtrument, make 
Lancaſter his under ſheriff, in truſt for Altham, who had 
been under ſheriff the year before; neither Altham nor 
Lancaſter took the oaths required by Stat. 27 Eliz. c. 12. 
after Hamlin's year was expired, and a new ſheriff ap- 
pointed, Altbam makes an aſſignment of a bail bond; and 
the queſtion was, whether Altham had ſuch an authority, 
as that his aſſignment of the bail bond was a good aſſign- 
ment within the ſtatute for the amendment of the law. 


The plaintiff's counſel argued that this aſſignment was 


The caſe turns on two points, 


15t, Whether it is neceſſary that this aſſignment be made 
by the high ſheriff in perſon ? 


adly, If it be not, whether this aſſignment being made 
by Altham the under ſheriff, de facto, be not a good aſſign- 
ment ? | 


It was formerly a doubt, if the ſheriff returned a cepi 
corpus (as he mult notwithſtanding by Stat. 23 H. 6. c. 10. 
he is obliged to take bail) and has not the body in court 
at the day of the return, whether he was not liable to an 
action, The law was not ſettled in this point till 21 and 
22 Car. 2. See 1 Vent. 35. when it was reſolved that he 
was not liable to an action. 


In the ſtatute for the amendment of the law, tho' the 
under ſheriff is not mentioned, yet he is far from being ex- 
cluded ; he may poſſibly be included under the words other 
efficers. 


In all miniſterial acts, whatever is done by the under 
Boe, is of the ſame authority as if done by the ſheriff 


Aſſignments of bail bonds to the plaintiff are no new 


things, It was a common practice before the ſtatute; and 
though 
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though in ſtrictneſs of law a bond being a choſe in an ation» 
ſuch aſſignments were not good, Pha ſuch aſſignments have 


been taken notice of in courſe of law, and not ſuffered to 
be evaded. Fofter v. Jaclſon, 22 Car. 2. ; 


This act is not in nature of an authority to the ſheriff, 
but a judgment in parliament, that the, ſheriff ſhall do it, 
and he is fable to an action if he does not; and in Chancery 
he may be compelled to a ſpecihc performance, according 
to this act of parliament, 


There were two reaſons for making this act; the one to 
obviate the abuſye practice of ſheriffs in releaſing theſe 
bonds ; and thereby depriving plaintiffs of the advantage 
of them, for whoſe ſecurity alone they were taken, The 
ſecond reaſon was, to remove the chicane of the law, that 
theſe bonds were not aſſignable, becauſe choſes in action. 


Had the ſtatute only made the bail bonds aſſignable, and 
not ſaid by whom, the law would have ſaid, that the 
ſheriff was the perſon to aſſign it. 


If the ſheriff dies before aſſignment, muſt not the ex- 
ecutor of the ſheriff aſſign it? 


As to the objection that may be made, that the circum- 
ſtances required by the act of parliament to be obſerved 
in aſſigning, make it neceſſary for the ſheriff to do it in 
perſon : It may be anſwered, that the reaſon for preſcribing 
theſe circumſtances was only to make the aſſignment more 
effectual, and to diſtinguiſh the aſſignments by virtue of 
this act, from thoſe in uſe before, and may therefore be 
compared to fines: 3 Co. 88, But the legiſlature had na 
deſign to abridge the power of the under ſheriff. 


An under ſheriff, by virtue of his office, is included in 
ſeveral acts of parliaments, though not named. Stat. W:/t- 
minſter 2. c. 11. 25 Ed. 3. c. 11. 25 Edw. 3. cop. 17. 
IV:/tminſter 2. c. 18. Elegit, Fitzh. N. B. 266. 5. 4. Co. 64 
Fullwood's caſe. X | | 


Execution is the end and life of the law. 5 Co. Rep. 92. 
This is a mechanical part of the ſheriff's office, Cro. Car. 26. 
I 4 As 


% 
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As to the ſecond point, it amounts to no more than this, 
whether all acts done by one that appears and acts as under 
ſheriff, ſhould be void for want of ſome circumſtances, 
that none think themſelves obliged to enquire into, and 
concern the under ſheriff only. 


Though there be an under ſheriff legally appointed, yet 
the not appearing or acting makes no alteration at all in 
the caſe, of 


A gaoler de facto is bound to take care of the priſoners ; 
and generally it is fo, that acts done by thoſe in reputed au- 
thority are good, 2 It. 381, 382. Cro. Elia. 699. Harris 
V. Jay. Moore 112. Cro Eliz. 34. v. Howel, 
and others. 1 Keb. 357. If acts of under ſheriffs de facto were 
void, in ſo many acts of parliament relating to the ſheriffs, 
ſome care would very probably have been taken about it. 


The defendant's counſel inſiſted, that the oath to be 
taken was an oath of office. That Lancaſter was in a legal 
manner conſtituted under ſheriff; but that Altbham had no 
deputation at all, and was a mere intruder, 


He inſiſted that ſuppoſing the aſſignment performed du- 
ring the year of Hamlin, might have been good, yet it would 
not now, being performed after, Moore 112. Yelv. 44. 2 Cro. 
73. Moor 757. 34 H. 6.3, 6. 1 Roll. Abr. 894. 


He took this difference, where a ſtatute appoints things 

to be done by the ſheriffs and preſcribes no particular man- 
ner for the doing of it, and makes it neceſſary to be a per- 
ſonal act; there the under ſheriff may do it; though the 
ſheriff only is mentioned : but where the manner and cir- 
cumſtances, injoined and preſcribed by the act, make it a 
perſonal act, there the under ſheriff cannot perform it; which 
difference anſwers all the inſtances drawn from acts of par- 
liament. 


Then he inſiſted, that the ſtatute injoining the aſſign- 
Ment to-be made under the hand and ſeal of the ſheriff, made 


it a perſonal act. 
2 Indeed 
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Indeed in Englefield's caſe, 7 Co. Rep. 11. it is held, that 
tendering a ring is no perſonal act; but then it is reſolved 
in the duke of Norfolk's caſe, there quoted, that the uſes 
being revocable by writing under the proper hand and ſeal 
of the duke, it was a perſonal act, and not capable of being 
performed by any body elſe. This caſe is exactly the ſame 
with that at the bar, except the addition of the word proper, 
which according to 1 Mod. 40. and 1 Vent. 128. makes no 
difference at all, 


If the ſheriff dies before aſſignment, his executor cannot 
do it, this being a caſe omitted; and the plaintiff muſt ſue 
in the ſheriff's name as at common law before this act. 


Adjourned, Vide Mod. Rep. vol. 10. p. 288. 


Trinity, 7 Geo. Watkins v. Parry. In an action of debt, 
on à bail bond, the defendant traverſed the arreſt of the prin- 
cipal; and on demurrer, judgment was given for the plain- 
tiff; for otherwiſe this will be a way to avoid all hi, bonds 
that are civilly taken, without expoſing the party by an 
arreſt. Vide Strange, vol. 1. p. 444. 


Trinity, 7 Geo. Watkins v. Marſh. An action having been 
brought by the a/fignee of a bail bond on Stat. 4 & 5 Ann. 
the 2 pleaded, that the principal was not arreſted 

by the perſon, at the ſuit of the plaintiff, by virtue of the 
latitat, as in the declaration mentioned; to which the plain- 
tiff demurred, The defendant urged, that there is a con- 
dition precedent in the ſaid ſtat. if the party be arreſted : 
but judgment was given for the plaintiff, 


Per cur. The defendant firſt pleads, Stat. 23 H. 6. and 
ſays, by preteſtation, that this bond was taken of the ſheriff 
officially, and then pleads the above plea, The words are, 
if any perſon ſhall be arreſted by writ, bill, or proceſs, and 
the ſheriff ſhall aſſign; ſo that the laſt words ſay only, 
where a proceſs is taken out; and it would be ſtrange to ſay, 
no bail bond ſhould be aſſigned, but where the party is 
actually arreſted, though he ſhould appear without an ar- 
reſt, The ſame judgment was om in the caſe of Haley 


v. Fitzgerald, Mich. 12 Geo. Vide Forteſcue, p. 364. 


Michaelmas, 
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Michaelmas, 7 Geo. Mills, aſſignee of the ſheriff, v. Bond, 
In an action on a bail bond, the condition of the ſaid bond 
was, to appear on Saturday next, after eight days of the Pu- 
refication of the bleſſed Virgin, and the term ended on Friday, 
which was the day before ; and this appeared in the decla- 
ration brought by the aſſignee of the bail bond The de- 
fendant pleaded ni debet, to the bond; to which the 
plaintiff demurred. 


Per curiam. Nil debet is no plea to a bond, but a writ 
to appear out of term is a void writ, and ſo is the condi- 
tion of the bond ; and therefore the plaintiff has no cauſe 
of action on his own ſhewing. Vide Forteſcue, p. 363. 


Eafter, 8 Geo. Belgardine v. Preflon. In an action of debt, 
brought by the aſſignee of a bail bond, the writ appeared 
to be returnable in eight days of Saint Hilary, which was 
held the 23d of Jan. and the bail bond was ſaid to be taken 
on the 17th of Dec. before the return of the writ; the 
defendant pleaded Stat. 23 H. 6. and that the bail bond was 
taken, to wit, at a certain place, on the 25th of January, 
after the return of the writ; ab/que hoc, that the bond was 
made the 17th of December, at Weſimin/ter. 


On 4emurrer, Judgment was given for the plaintiff ; 
for, per curiam, the plea makes the place where the bond 
was made material, which the court held to be naught. 


And, per curiam, though the bond was made two days 
after the return of the writ, yet it is good; becauſe the 
defendant has four days to put in bail, by the practice of 
the court, which the court will take notice of. Vide 


Forteſcue, p. 305. 
Trinity, 8 Geo. Hange, aſſignee of Caſwell, and Billers 


v. Manning. An action being brought on an aſignment 
of a bail bond, the defendant pleads, that at the time of 
the aſſigument they were not ſheriffs, but out of their office, 


and two other perſons were ſheriffs at that time: The 
plaintiff demurs. 


Per curiam. The plaintiff ſhall have judgment; the 
aſſignment is good, and the deſcription of the party and 
ſheriffs good likewiſe. Vide Forteſcue, p. 364. 

2 Trinity, 
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Trinity, ꝙ Geo. Tucker v. Goldburne. An action of debt 
was brought on an aſſignment of a gail bond taken by the 
heriff who had arreſted the defendant on a capias, &c. 
and on a demurrer to the declaration, it was objedted that 
the plaintiff had not ſet forth the capzas, or the teſte, or 
return of any capias, as he ought to have done; and the 
court of C. P. being of that opinion, a writ of error was 
brought in this court; but the judgment of the C. P. was 
affirmed, for it is the capias which gives life to the bond, 
Vide Mod. Rep. vol. 8. p. 78. 


Eafter, 12 Geo. Peedle, aſſignee of the ſheriff, v. Chriſtmas, 
An action being brought on an aſſigument of a bail bond, 
the defendant pleaded Stat. 23 H. 6. and ſays it was a bond 


made for eaſe and favour, and therefore void ; to which 
the plaintiff demurred. 


Per curiam. The plea is not good; for ſince the ſtatute, 
the plaintiff ſets out the proceſs, and the bond was to appear 
only at the return of the writ, and the defendant affirming 
that it was a bond for eaſe and favour, ought to have tra- 
verſed the condition ſet out by the plaintiff; beſides here 
are two afhrmatives only, which cannot make an /ue ; 
and where a condition of a bond is ſet out to anſwer the 
plaintiff in a plea of treſpaſs, and alſo to a-bill for 2001. and 
does not ſay, to a bill of the ſaid plaintiff yet it is well; for 
it cannot be to a bill to be exhibited by any other perſon. 
Vide Forteſcue, p. 365. 


Eafter, 13 Geo. Gregfon v. Heather. In an action of debt 
on an aſſignment of a bail bond, brought in London; in the 
declaration it appeared the bond was made in Surrey, and 
that the aſſignment by the ſheriff of Surrey, was laid in 
London; it was held well; for the action is brought on 
the aſſignment. Vide Forteſcue, p. 366. 


Trinity, 13 Geo. Robinſon v. Taylor. In an a#tion of 
debt, on an aſſignment of a bail bond, if there is a profert to 
the bond, it 1s enough, and there is no occaſion to name 
witneſſes. Vide Forteſcue, p. 266. 


Mich. 
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Mich. 1 Geo. Studley v. Sturt. The writ was returnable 
on Medueſday, and the bail bond was aſſigned on the Monday 

allowing ; the court held the plaintiff was too ſoon by a 
day, for that Sunday was not to be reckoned as a day. Vide 


Strange, vol. 2. p. 1782. 4 


Hilary, 3 Geo 2. Nott v. Stephens. An action being 
brought by the executor of an aſſignee of a baz/ bond it was 
objected, that the act ſays the aſſignee ſhall bring an action. 

udgment for the plaintiff; it is an intereſt veſted, which 


will go to the executor. Vide Forteſcue, p. 366. 


Hilary, 3 Geo. 2. Fenyns v. Gooſtrey. In an aftion of 
debt, on an aſſignment of a bail bond, it appeared on the 
face of the declaration that the ac etiam was for 30 l. and 
the Bai bond for 401. ſo bail was taken in a greater ſum 
than the debt, contrary to the act. The declaration was 
demurred to, and the following exceptions taken; Ist, That 
the plaintiff has not ſet out that the writ was indorſed ; 
but this exception was over-ruled : 2dly, That the bail bond 
being for more than the ſum in the writ, vacates the bond. 


Per curiam. If it were void, it ought to be pleaded, 
but this bond is not void; and the act makes it only a 
amſdemeanour in the officer, and the act is only directory. 
The court of Exchequer were of the ſame opinion. Vide 


Ferteſcue, p. 366. 


Hilary, 3 Geo. 2. Fromantel v. Williams. In this caſe, 
which was an action brought by the aſſignee of a bail bond, 
Stat. 23 H. 6. and Stat. Geo. 1. were pleaded ; the induce- 
ment of the writ being ſet out differently from the ac etiam, 
the plaintiff had judgment. Vide Forteſcue, p. 367. 


Hilary, 1 2. Watkins v. Harris. In an ation of 
lebt, brought by the Aſſignee of William Morris, bailiff of 
the liberty of the dean and chapter of J/e/tmin/ter, it was 
objected, that it was not ſaid, that the aſigument was under 
hand and ſeal. Anſiuer, it is ſaid in the declaration, the 
aſſignment being /igi/lat et atteſtat. held well, becauſe in 
the very words of the ſtatute. ide Forteſcue, p. 367. 


Mich ielmas, 
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Michaelmas, 3 Geo. 2. Henry Min alias Peters, and 
others v. Sir I iliam Morgan. Ona writ of error brought 
on a judgment by nil dicit in debt on a bail bond in the pe- 
nalty of 5001. obtained by the plaintiff and ethers, againſt 
the defendant, as aſſignees of the ſheriff of Gloucgſter. 


The error ſigned was, that the plaintiff did not ſhew 
that the ſheriff aſſigned the bond to them, by indorſing the 
ſame, and atteſting it under his hand and ſeal, in the pre- 
ſence of two or more credible witneſſes, according to the 
words of Stat. 4 Ann. cap. 16. but only alledged that the 
ſheriff at the requeſt and coſts of the plaintiff in the ſuit, 
according to the form of the ſtatute, in that caſe lately 
made and provided, did aflign to the plaintiffs the ſaid bond. 


The counſel for the plaintiff in errer inſiſted, that it was 
not ſufficient without ſhewing particularly that the bond 
was aſſigned, as the act directed, by indorſement, &c, 


The court unanimouſly over-ruled this exception, and 
ſzid, that all defects which would have been aided by a 
verdict, are aided after judgment by ni dicit, by Stat. 
4 Ann. cap. 16. for the amendment of the law ; and it be- 
ing expreſsly alledged, that the bond was aſſigned according 
to the form of the Statute, therefore the judgment was af- 
firmed. Vide Raym. vol. 2. p. 1534. 


Eaſter, 4 Geo. Mayhew v. Maybew. Nil debet pleaded 
to an aſſignment of a bail band, held not a good plea, Vide 


Forteſcue, p. 367. | 


* 


Hilary, 5 Geo. 2. Vaus v. Hall. In an action on the 
caſe, on an aſſignment of a bail bond, it was ſet out in the 
declaration, that the bond was aſſigned to the uſe of the 
plaintiff, whereas the act is, Hall be aſſigned to the plaintiff, 


Per curiam. It is all one, and we hold it well. Vide 
Forteſcue, p. 369. 


Trinity, 5 Ges. 2. Cook v. Brackhurſt, In an action 
againſt the ſheriff of Middleſex, for an eſcape, the defendant 
pleaded nat guzity ; and nothing appeared againſt the ſheriff, 

| Per 
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Per curiam. It is well; and as to his not appearing at 
the day, no action will lie againſt the ſheriff, but he muſt 
be amerced: In the caſe of a bail bond the ſufficiency of 
the bail is not traverſable. Vide Forteſcue, p. 369. 


Hilary, 8 Geo. 2. Derby v. Roſe. A bail bond was given 
to the gaoler of the Marſbalſea priſon, after oyer of the bond 
and condition, he pleaded Stat. 23 H. 6. and that A. B. 
ſued out of the palace of the king at VMeſiminſter, held in 
Southwark, It was objected to the plea, that it is not ſaid 
that the proceſs iſſued out of any court, but only ſued out 


of the palate, inſtead of the court of the palace. 


Per curiam. It is wrong. The plaintiff accordingly had 
judgment on the bond, though a mar/halſea court bond. Vide 


Forteſcue, p. 370. 


3 8 Geo. 2. Derby v. Hammond. In an action on 
a bail bond given to the gaoler of the mar/hal/ea priſon ; it 
was objected, that it does not appear in the plea or declara- 
tion, that the bond was entered into to the plaintiff by the 
name of his office, but only to Fohn Derby; ſo void by 


Stat. 23 H. 6. 


Per curiam. No oyer is craved of the bond, ſo the original 
bond may be right, &c. it does not appear to be wrong, 


It was then objected, that theſe bonds were not within 
the ſtatute ; but this objection was over-ruled ; and the 


plaintiff had judgment. ide Forteſcue, p. 371. 


Michaelmas, 9 Geo. 2. Neat, aſſignee of the ſheriff of 
Middleſex, v. Mills. In the declaration, the aſſignment - 
of the bail bond was ſet out to be atteſted in the preſence of 
one witneſs, naming him viz. John Weaver, on nil debet 
pleaded, and demurrer it was held wrong. According to 
the ſtatute it ſhould be done in the preſence of the witneſſes, 
On which the plaintiff diſcontinued. Vide Forteſcue, p. 371. 


Trinity, 14 Geo. 2. Shuttleworth v. Pilkington. A ſpecial 
original being taken out returnable before the lord the king, 


wherefoever he ſhould then be in England, the bail bond was 
without 
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without the words whereſoever, &c. and in an action on it 
it was objected, that by Stat. 23 H. 6. (which was pleaded) 
the ſheriff could take no bond but ſuch as was to appear in 
the place in the writ mentioned; whereas this might be to 
compel an appearance out of England, if the king ſhould 
happen ſo to be. CI 


Per curiam. There is no ſet form of words for theſe bonds 
but if in ſubſtance they are to appear according to the de- 
ſign of the writ, it is ſufficient. 2 Cro. 286. 2 Vert. 237. 
2 Shaw 51. 2Lev. 180. Trift, 3 Geo. 2. Phillips v. Philips © 
in the Exchequer on a writ of quo minus. The plaintiff muſt 
have judgment. Vide Strange, vol. 2. p. 1155. 


Michaelmas, 20 Geo. 2. Merryman v. Carpenter. The 
writ was returnable in Eaſter Term, and a bail bond taken 
thereon, the plaintiff never ſtirred till the 24th Oober, and 
then took an aſſignment, and ſpecial bail being put in the 
next day, the queſtion was, whether on ſtaying proceedings 
the bail bond was to ſtand as a ſecurity, The defendant's 
council if ara it ſhould not, becauſe the plaintiff did not 
deliver a declaration de bene eſſe, as he might have done, and 
thereby quicken the defendant, 


Per curiam. He was not bound ſo to do; and the defen- 
dant was in the ff fault, whereby the plaintiff had Joſt a 
trial. So the defendant was forced to conſent to let the 
bail bond ſtand as a ſecurity. ide Strange, vol. 2. p. 1262. 


| Trinity, 31 Geo. 2. Cheſterton v. Middlehur/t. On a bail 
bond given in the court of the county Palatine of Chefter, in 
an action commenced there, which was afterwards aſſigned 
by the her; to the plaintiff who brought an accion thereon 
in this court, the defendant put in ſpecial bail below to the 
action, and then moved the court to ſtay proceedings here. 


Per curiam. The bringing an action here is unfair prac- 
tice, unleſs under ſpecial circumſtances to warrant ſuch proce- 
dure; as for example, the defendant's livingout of the juriſ- 
diction, &c. but that not being pretended, they held that 
the plaintiff ought to have proceeded b:/ow and therefore 
ſet the proceedings aſide in this court. Vide Burrough's vol. 
I. p. 042. 

Trinity, 
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Trinity, 6 Geo. Walton aſſignee, &c. v. Bent. Per curiam. 
It is the ſettled practice, that an action on a bail bond mult 
be brought in the ſame court, where the bail were taken; 
and in this cauſe the proceedings in this court were ſtayed 
the bail bond on which this action was brought being on a 
proceſs out of the C. P. bid. vol. 3. p. 223. 


IxsTRUCTIONs for bringing and conducting the 
Writ of Habeas Corpus, for removing a perſon 
to the King s-bench piiſon, Cc. 


By Rule, Mich. 1654, K. B. ALL writs of habeas corpus 
directed to any ſheriff or officer of an inferior court, for 
removing the body of any priſoner in London and Middleſex, 
the Marſbalſea, or any other court within five miles of 
London, may be made returnable immediately. Theſe 
writs may be taken out in term or vacation; and it is the 
duty of the ſheriff or other officer to make his return, and 
bring up the body, as ſoon as poſlible after the receipt of 
the writ ſo directed to him, 


By the ſame Rule. ALL writs of habeas corpus directed 
to any ſheriff or officer of an inferior court, at above the 
diſtance of five miles from London, muſt be made returnable 
at a day certain in court. If made returnable in Hilary or 


ii term, they muſt not be made returnable after the 


@-rtturn of thoſe terms. In order if bail is required 
thereon, the plaintiff in the ſuit may be enabled to declare 
of the ſame term, and the defendant ſhall be obliged to 
plead to iſſue as of theſe terms, ſo that the plaintff may 
try his cauſe the next a//izes if he thinks fit; or, in de- 
fault of pleading, judgment may be entered againſt the 
defendant of the ſame term, if rules to plead are given in 
due time, #5 | 


By the ſame Rule. Tr a writ of habeas corpus be ſued out 
in Hilary or Trinity term, or the beginning of the vacations 
of thoſe terms, the writ of habeas corpus muſt be made re- 
turnable the ft or ſecond return of the ſubſequent terms; 
viz. Eaſter or Michaelmas, or the plaintiff on ſummons be- 


fore a judge may have a writ of proſedende, 
Note, 
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Note, The writ of habeas corpus ad reſpondendum, or ad 
| ſatisfaciendum, granted to the warden of the Fleet, ſheriff of a 
county, or keeper of any inferior priſan, returnable at a day 
certain in court, are as good _ of detainer to ſuch officer as 


a capias ad reſpondendum directed to the ſheriff, 


On theſe writs, the attorney applying for the ſame muſt, 
on the defendant's being brought into court to be charged 
with his client's debt, take eſpecial care to have the term 
and number-roll indorſed on ſuch writ of habeas corpus. 


* — 6 
If the defendant is arreſted, and in cuſtady bf the ſheriff, 
to avoid going to the county gaol, he may remove himſelf 
by habeas to the King's-bench ; but if the defendant is not 
in cuſtody by proceſs out of the K. B. and would chuſe to 
be removed to the K. B. he muſt get ſome creditor to ſue, 
out a bailable action againſt him, and the writ, when 
completed, muſt be left with the ſheriff before the writ of 
habeas corpus brought, or the defendant cannot be turned 
Over. N a 


The ſame practice mutatis mutandis, if the defendant is 
in cuſtody in the X. B. and would chuſe to be turned aver 
to the Fleet, a writ of capias muſt be ſued out in the 
Common-pleas, in ſame manner as in the K. B. to ground 
the writ of habeas corpus, 


If the defendant is a priſoner in an inferior court the 
writ of habeas corpus, when brought, will not diſcharges 
him out of ſuch cuſtody till bail above is put in to the writ 
of habeas corpus, and the ſame juſtified, to avoid which in- 
convenience, it is molt prudent to put in bail below, in 
order to give the defendant his liberty, and then bring the 
writ of habeas corpus, | 


Note, This writ is often braught when a perſon i not in 
cuſtody, in a friendly manner, in order to ſecure him from 
being arreſted by others. 

By Stat. 12 Ges. 1. A writ of habeas corpus cannot be 
brought to remove an action in an inferior court, unleſs 
for a debt of above 51. If the defendant is charged with 
TH K | ſeyerai 
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ſeveral actions in an inferior court, ſome under 51. and 
ſome above that ſum, the writ of habeas corpus will remove 
thoſe above 51. and thoſe under that ſum are not affected 
thereby; and the plaintiffs in ſuch actions may proceed to 
judgment and execution as if no ſuch ſtep had been taken. 


The form of a writ of Habeas Corpus to remove 
a priſoner from the Fleet to the K. B. 


Geo. the 34, &c. To the Warden of our priſm of the Fleet, 
Greeting : WE command you that you have the body of J. K. 
(the perſon to be removed) who is ſaid to be detained in our 
priſon, under your cuſtody, by whatſoever name he is called 

in the ſame, together with the day and cauſe of the takin 
and detaining the ſaid (J. K.) before the right Fucker 
William lord Mansfield, our Chief Fuſtice, aſſigned to hold 
pleas in our court before us, at his chambers in erjeant's-inn, 
Chancery-lane, London, immediately after the receipt of this 
our writ, to do and receive what our ſaid Chief Fuflice _ 
then and there conſider of him in this bebalf, and have yo 
then there this writ. itneſs, William lord Mansfield,” 5 
Weſtminſter (the teſte of the writ, which is the fit day of 

term, if taken out in term, and the laſt day of term if taken 
out in vacation) in the 16th year of our reign, * x 


E E. 


The form of a writ of Habeas Corpus brought 
to charge a e in execution. 


— - Say, To ſatis or 501. for his damages 
which zy hath ſu Does "bs well by occaſion of a certain 

| pats lately Aer by the ſaid C. D. to the ſaid A. B. 
as for his cofts and charges, &c. (as in the writ of Ca. Sa. 

en which the defendant was taken) as appears to us of record. 
So that, Cc. 


The form of a writ of Habeas Corpus to a ſheriff 
in the country where the defendant is mn 


cuſtody for want of bail. 


Gee. the 34, &c. To the ſheriff of (the county) of (where the 


defendant is in cuſtody) * WE command you that 
you 
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you have the body of A. B. (taken by you, and in your priſon 
detained under your cuſtody, as by your return lately ſent ints 
our court before us you have charged yourſelf) before us at 
Meſiminſter (on ſome return-day in term, that you would 
have the defendant brought up) to anſwer to C. D. of a plea 
of treſpaſs on the caſe (according to the nature of the action). 
And alſo (here inſert ac ettam, as in the writ taken out 


againſt the defendant). And have, &c. 


If the ſheriff or other officer returns theſe writs, Lan- 
guidus in priſona, i. e. Sick in priſon; then you mult make 
out the following habeas corpus directed to the ſheriff, &c, 


The form of a writ of Habeas Corpus, where 
a perſon is fick in priſon, as returned by 
the ſheriff, &c. 


Geo. the 3d, &c. To the ſheriff (where the defendant is in 
cuſtody) Greeting: WE command you that you have the body 
of T. X. taken by you and detained in our, priſon under your 
cuſtody (although fick) as by your return ſent into our court 
before us manifeſtly appears to us (or if in a former ſheriff ”s 
time the Languidus pays was made then ſay) as mani- 
feftly appears to us by the return of F. T. late ſheriff of the 


turn of the habeas corpus) to anſwer ta L. M. (as before). 
And have, &c. 


county lab you have before us at Weſtminſter (the re- 


The firſt of theſe four writs is a habeas corpus cum cauſa ; 
and if the party wants to remove the body and cauſe from 
an inferior court, it muſt be directed to ſuch inferior court 
with the proper ſtile and title thereof. | 


The habeas corpus returnable immediately, is uſually 
made returnable before the Chief Juſtice of the court, but 
bail may be taken before any Judge of the ſame court. 


Theſe writs are ingroſſed on a 58. ſtamped piece of 


parchment, and on another piece of parchment unitamped, 
make a fiat for the Judge thus: 


141 JupGE's 


* 


Le) * — . 


. 


= © 
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1 — 72 


132 The Centleman's, Se. Pocket Guide. 


Jupct's Fiat. 


Middleſex ta wit (er any other county) LET there be 2 
habeas corpus for A. B. to do and receive, returnable 
immediately (or as the caſe may be) 


The Precipe for the Habeas Corpus. 
Middleſex to wit, Habeas corpus for A. B. to do and 


receive, | 
T. X. Returnable immediately. 


Inſtructions for completing this writ. 
Carry fiat and precipe to the ſigner of writs in K. B. who 
will ſign the writ and keep the fiat for the Judge to ſign ; 


pay ſigning in term 6s. 8d. in vacation 78. 8 d. ſealing at 
the ſeal-oftice 7d. SS 

The bail cannot be put in to the writ of habeas corpus 
till the ſame is returned, and if the ſame is to remove a 
cauſe from an inferior court, the bail and proceedings above 
are de novo. 

Note, The bail to the writ of habeas corpus are liable to 
all actions brought from the inferior court by the return of 
the writ, if the plaintiffs in ſuch actions declare thereon 
in two terms. 

The plaintiff in the action removed by the habeas corpus 
muſt declare againſt the defendant in the court to which 
the cauſe was removed before the end of the ſecond term, 
after the return of the writ of habeas corpus, or the defendant 
is not bound to plead to ſuch declaration if delivered after- 
wards. If the defendant removes the cauſe, and puts in 
bail to the writ, he cannot nan pros the plaintiff for want 
of a declaration, 


The fleps that muſt be taken by the plaintiffs attor- 

' ney to compel the defendant to put in and juſtify 

' bail on bringing the writ of Habeas Corpus. 
On the cauſe being removed by writ of habeas corpus, 


2s aforeſaid, the plaintiff's attorney, in order to haſten the 
; 2 defendant 
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defendant to put in and perfect his bail, may take out a rule 
before any judge of the court whereto the cauſe is removed 
for a writ of procedend?, unleſs good bail be put in within 
4 days next after the ſervice of a copy of the rule, pay 
judge's clerk for the rule 28. and ſerve a copy of the ſame 
on the defendant's attorney. If bail is not put in within 
the time of the rule, on affidavit of ſervice of the ſame on 


defendant's attorney, and application to a judge for that 


purpoſe, he will order a writ of procedendo to iſſue. 


If the defendant puts in bail on being ſerved with this 
rule, he muſt give the plaintiff's attorney notice thereof, 
as in a common caſe, only calling them bail on the writ of 
habeas corpus brought in this cauſe, 


Note, If this rule is taken out in vacation, it muſt be a 
© day rule for bail. | 


On the bail being put in to this writ, the plaintiff may 
except againſt the bail, and give notice of exception, as in 
a common bailable action, and the defendant muſt juſtify 
the ſame in 4 days, on giving the plaintiff*s attorney notice 
thereof, The common practice is for the vlaintiff's attor- 
ney to get a 4 day rule from the judge, for better bail, on 
the return of the former rule, and ſerve a copy thereof on 
the defendant's attorney; pay for 2d rule as before, If this 


rule is given in vacation, the defendant may juſtify his bail 


before a judge at his houſe or chambers, in order to comply 
with the ſame. If the plaintiff's attorney does not approve 
of ſuch bail, ſo juſtified as aforeſaid, he may on the fir/t day 
of the enſuing term take out another rule for the bail to 
juſtify ; in which caſe the defendant may add and juſtify 
other bail in court, on giving notice to the plaintiff's attor- 
ney of ſuch his intention, as in a common bailable action. 


If the defendant's 282 neglects to comply with the 


foregoing rules, the plaintiff's attorney may carry the cauſe 
or cauſes back to the inferior court by writ of procedendo. 


The form of a writ of Procedendo. 


Geo. the zd &c. To the Mayor, Aldermen and Sheriffs of 


the city of London, greeting, ALTHOUGH we lately by our 


K 3 n 


* 
* 4 


we 
* 
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writ commanded you, that you ſhould have the body of F. K. de- 
tarned in our priſon, under your cuſtody, as it was ſaid under 
ſafe and ſecure conduct, together with the day and cauſe of his 
being taken and detained, by whatſoever name the ſaid F. X. 
might be called in the ſame, before our right truſiy and well- 
beloved William lord Mansfield, our * aſſigned to 
hold pleas in our court before us at his chambers, 2 in Ser- 
jeant t-inn in Chancery-lane, London, immediately after the 
receipt of that writ (if habeas corpus was returnable immediate- 
ly, if not the return of habeas corpus) to do and rective all and 
ſingular theſe things which our 2 chief juſtice ſhould then and 
there conſider of him in that behalf ; yet we being now moved 
with certain cauſes in our court, before us, command you and 
every of you, that in all plaints or ſuits againſt the ſaid F. K. 
at the ſuit of A. B. in our court before you, ar any of you, levied 
or affirmed, or before you or any of you, now depending unde- 
termined, you proceed with that ſpeed you can in ſuch manner, 
according to the law and cuſtom of England, as you ſhall ſee 
proper, our ſaid writ to you thereupon firſt directed to the con- 
trary in any thing notwith/tanding. WiIrxzEss William lord 
Mansfield, at Weſtminſter. 


Note, This writ muft be ingroſſed on a 25. flamped piece of 
parchment, it is not ſigned, pay ſealing yd. carry this wrt 
when completed to the ſecondary of the court where directed, 
who files the ſame, andon the authority thereof they proſecute 
the ſuit or ſuits ſo returned to judgment and execution. 


General obſervations on the writ of Habeas 
Corpus, and the proceedings thereon. 


On a habeas corpus for removing a cauſe from the Mar- 
= or other inferior court, if the bail below become 
bail above, the plaintiff cannot except againſt them, It is 
otherwiſe when the cauſe comes out of the city courts, 


1 Salk. 97. 
By Rult Hl. 2 Fac. 2. Special bail is required in all 


cauſes removed by habeas corpus out of an inferior court un- 
leſs the defendant be an executor or adminiſtrator or the 
action be for words or ſmall treſpaſſes if not directed other- 
wile by the court or judge. 


On 


ſhall not be held to bail, Lev. 204. | 


In Middleſex the fees returning the writ of habeas corpus 
are as follow, -2 


If in one action 894 
If more than one action, the ſheriff takes for 
// »»» os 2224 


If the defendant is in Newgate you pay for the 
gaoler's warrant to deliver the defendant to 


the baillſſT:!ßh 1 82246 


If the writ of habeas corpus is returned in court the charge 
is as under | | 


Judge's clerk, for commitment of the priſoner O: 
The maſter - - - - 5 Wer oo „ „ ae 0: 
The chaplain of King's-bench prifon - - - ©: 
The clerk of the papers - - - - = - 0: 
The crier of the court - - - - - - - - - - 0: 


Note, You pay allowing the writ of habeas corpus at the 
palace court, 558. \ | 


The writ of habeas us uy be brought to rexiiove 2 


rſon out of a private cuſtody and the court when the party 
is brought before them, will uſe their diſcretion, as to their 
further directions thereon, Vide Bur. vol. 3. p. 1436. 


Held that if the chief juſtice of the K. B. commits a 
perſon to the cuſtody of the marſhal by his warrant, he 
ought not to be brought to the bar of the court by rule, 
but by habeas corpus. Vide Digeſt of adjudged caſes in K. B. 


| page 504. 


A perſon committed to the marſhal by the court, "may 


be brought up by rule of court, but if he is committed by 


a jadge at his chambers, he cannot be brought up but 


505. 


K 4 If 
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On the removal of a cauſe from an inferior court an heir 


5 


O 
OOO &. 


with a habeas corpus to which a return may be made, ibid. 
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If a writ of habeas corpus is made returnable on a day 
certain, the ſheriff or gaoler cannot bring him up on any 
other day, and for his negle& he muſt be at the expence 
of a new writ. If the wrt of habeas corpus is made return- 
able immediately, it is otherwiſe. bid. 


A writ of habeas corpus may be obtained to enable a per- 
ſon in cuſtody, to attend a trial of a cauſe in which he is 
plaintiff or defendant. bid. 507. 


Held that if a writ of habeas corpus is brought, the officer 
muſt obey the writ, though the party refuſes to pay his 
fees, becauſe he has another remedy for them. 1b:d. 509. 


| Held that a perſon might be brought into court on a 
writ of habeas _— iſſued in vacation, and that to require 
a new writ, would be attended with delay and expence, in 

which caſe, the defendant muſt be committed by the Judge 

to the cuſtody of the marſhal and afterwards muſt 

brought up by rule of court. bid. 510. 


Held that a torit of habeas corpus ad teſtificandum may be 
brought to bring up a priſoner in execution to be a witneſs, 


Infiruftions how to commit a perſon on the return 
' of the writ of Habeas Corpus. 


When the writ 4 habeas corpus is returned, the bailiff 
muſt bring the defendant to a judge's chambers who will 
commit the priſoner, to the gaol you intend, by your ha- 
beas corpus, to turn him over to. 


The fees paid on this occaſion. 


$8 
The bailiff for bringing up the priſoner - - : 100: © 
The judge's clerk for the commitment - - 0: 8: 6 
The tipſtaff for carrying over the priſoner - O: 10: 6 


By Rule, 5 W. & Mary, All perſons committed to the 
cuſtody of the Marſhal of the X. B. by writ of habeas corpus, 
muſt remain in actual cuſtody two days next after ſuch com- 


mitment, 


In obtaining the Rules of the K. B. & C. P. 1 37 
mitment, though an habeas corpus brought from another 
court to remove him from thence. 


. By Rule, Trin. 3 Ann. All perſons brought by habeas 
corpus into court, or before a Judge, in order to be com- 
mitted to the cuſtody of the Marſhal of the X. B. The 
habeas corpus, with the return thereof, muſt be left with 
the Judge's clerk in order to be filed; a note, with the 
Judge's return of the writ, muſt be drawn out on a piece 
of pacchment by the attorney proſecuting the writ of habeas 
corpus, which muſt be delivered to the Marſbal on the 


commitment of the priſoner, 


The form of the Commitment- piece. 
Middleſex to wit (or any other county) F. X. (as deſcribed 


in the proceedings) is committed in execution 
to the Marſhal, Qc. at the ſuit of A. B. 
for * debt and damages) there to remain 
until, Ge. 


1 = 8 Judgment, Hilary Term, 16th Geo. 5 
OLL, 


* 


The manner of obtaining the Rules of the 
King e-bench or Common- pleas. 


It is uſual when a perſon intends to go over to the X. B. 
or C. P. and would wiſh to obtain the Rules of either of 
thoſe priſons for to apply to the Marſhal or Warden, or 
their Deputies, previous to their bringing their writ of 
habeas corpus, ſo that when they are carried over, they have 
nothing to do but to make their appearance in the priſon, 
have their names entered in the priſon book, and then are 
at liberty to retire to their houſe or lodging taken in the 
Rules for that purpoſe. | 


It behoves the perſon taking the Rules to do it for a 
ſufficient ſum, ſo that it may cover what he goes over for, 
or what he may afterwards be charged with in cuſtody, or 
the Marſhal and Warden will call the party into cloſe 
cuſtody, and he will be obliged to give freſh ſecurities, 
and pay freſh fees, | 1 

e 
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The party taking the Rules muſt two ſufficient 
houſekeepers to enter into a bond to the Marſhal 
or Warden, to indemnify him againſt any debts he 
may be charged with by reaſon of the priſoners be- 


ing ſeen out of the Rules by their reſpective plaintiffs, 


The Marſhal and Warden uſually charge for the Rules 
$1. per cent. for the firſt hundred pounds the priſoner is 
charged with, and 22 per cent. afterwards, and 10s. 6d. 
for entering the priſoner's name as a Ruler, together with 
the bond, &c. 


If the priſoner's debts are under a 1001. in proportion 
after the above rate. 


Note, In theſe charges, as the Marſhal and Warden are re- 
firained by no law but their own will, it behoves the party 
applying to them for this indulgence, to make the beft terms 


he can, 


Of being diſcharged out of Priſon. 


By Stat. 2 Ges. 2. c. 22. If any priſoner charged in execu- 
tion for any ſum not exceeding 1001. in any priſon, ſhall be 
minded to deliver up to his creditors all his effects, it ſhall be 
lawful for ſuch priſoner to exhibit a petition to any of the 
courts of law from whence che proceſs iſſued, certifying the 
cauſe of his impriſonment, and an account of his eſtate, with 
the dates of the ſecurites wherein any part of it conſiſts, and 
the deeds or notes relating thereto, and the names of the 
witneſſes ; and upon ſuch petition, the court, by order or 
rule, is to cauſe the priſoner to be brought up, and the 
creditors at whoſe ſuit he ſtands charged to be ſummoned ; 
and upon the day of ſuch appearance, if any of the credi- 
tors neglect to appear, upon an affidavit of the ſervice of 
ſuch ole. the court ſhall in a ſummary examine the 
matter of the petition, and ſhall tender * 6 priſoner an 
oath to the effect following, (viz.) „I A. B. do ſolemnly 
ſwear, in the preſence of Almighty God, that the account 
by me delivered into this honourable court, in my petition 
to this court, doth contain a true and full account of all 
my real and perſonal eſtate, debts, credits and effects, 
4 which 1, or any in truſt for me, have, or at 
the time of my petition had, or am, or was, in any re- 
ſpect intitled to, in poſſeſſion, remainder or reverſion (ex- 
cept the wearing apparel and bedding for me and my 3 

| mily, 


= 
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mily, or the tools or inſtruments of my trade or calling, 
not exceeding ten pounds in value in the whole; ) and that 
I have not, at any time ſince my impriſonment, or before, 
directly or indirectly, fold, leaſed, aſſigned, or otherwiſe 
diſpoſed of, or made over in truſt for myſelf, or otherwiſe 
other than as mentioned in ſuch account, any part of m 
lands, eſtate, goods, ſtock, money, debts, or other a; 
or perſonal eſtate, whereby to have or expect any benefit 
or profit to myſelf, or to defraud any of my creditors to 
whom I am indebted. So help me God.” If the priſoner 
take the oath, and the creditors be ſatisfied with the truth 
thereof, the court may order the effecty contained in ſuch 
account, or ſo much as may be ſufficient to ſatisfy the 
debts, and the fees due to the keeper of the priſon, to be 
by a ſhort indorſement on the back of the petition ſigned 
by the priſoner, affigned to the creditors, or one or more 
of them in truſt for the reſt; and by ſuch aſſignment the 
eſtate and property of the lands, goods, debts and effects 
ſo affigned, ſhall be veſted, and the priſoner ſhall be diſ- 
charged out of cuſtody by order of court, without fee ; and 
the perſons to whom the effects ſhall be aſſigned, paying 
the fees to the gaoler, ſhall divide the effects in proportion 
to their debts ; but if the perſons at whoſe ſuit the priſoner 
was charged in execution, ſhall deſire time to inform them- 
ſelves, the court ſhall remand the priſoner, and dire& him 
and the perſons diſſatisfied to appear at another day, within 
the firſt week of the terin next following; and if at ſuch 
ſecond day the creditor makes default, or if he be unable 
to diſcover any effects of the priſoner omitted in his peti- 
tion, or to ſhew any probability of his having been for- 
ſworn, the court ſhall cauſe the priſoner to be diſcharged, . 
unleſs ſuch creditor inſiſt on his being detained, and agree 
by writing to pay the priſoner 2s. 4d. per week, to be 
paid the firſt day of every week, ſo long as he ſhall con- 
tinue in priſon at his ſuit; and on failure of payment, the 
priſoner ſhall on application to the court be diſcharged by 
order; and in caſe the priſoner refuſe to take the oath, or 
ſhall be detected of falſity therein, he ſhall be remanded. 
The perſon of the debtor ſo diſcharged ſhall never after be 
arreſted for the ſame debt; but the judgment ſhall remain 
in force, and execution may be taken out in all his lands 
and s; his wearing apparel, bedding for himſelf and 
family, and neceſlary tools for his trade excepted, If any 

y perſon 
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perſon who ſhall take ſuch oath, ſhall upon indictment 
for perjury be convicted by confeſſion or verdict, he ſhall 
ſuffer all the pains of wilful perjury ; and ſhall be liable to 
be taken on any proceſs de novo, and ſhall never after have 
the benefit of this act. If the effects aſſigned ſhall not 
extend to ſatisfy the whole debts due to the perſons at whoſe 
ſuit he was charged ; and the fees, there ſhall be an abate- 
ment in proportion, and the gaoler ſhall come in as a 
creditor for his fees. Every ſheriff, bailiff, or other offi- 
cer, offending againſt this act (over and above ſuch pu- 
niſhments 2 fall be liable to by the laws now in force) 
ſhall forfeit to the party grieved 501. to be recovered with 
treble coſts, 


By Stat. 8 Geo. 2. c. 24. Before any priſoner (except ſuch 
who are in priſons in London, Meſtminſter, and Southwark) 
ſhall petition any of the courts in Veſiminſter- hall from 
whence the proceſs iſſued, he ſhall ſend notice to the credi- 
tors, that he intends to petition the court; and alſo a copy of 
the account of his eſtate which he intends to deliver into 
court; the ſaid notice to be left with the creditors, or ſome of 
them, or the attorney or agentemployed inſuch cauſe, Upon 
ſuch petition, the court is required to make a rule, to cauſe 
the priſoner to be brought at an expence not exceeding 
12d. a mile (to be paid out of the effects of the priſoner ; 
and if the priſoner have not ſufficient effects, then to be 
paid by the treaſurer of the county) to the next aſſizes, if 
within England; and if within Wales or Cheſter, then the 
priſoner ſhall be brought :; the next great ſeſſions for the 
county ; and the creditors at whoſe ſuit ſuch priſoner ſhall 
ſtand charged, ſhall be ſummoned to appear by rule of the 
court from whence ſuch proceſs iſſued, to be ſerved thirty 
days before ſuch aſſizes or great ſeſſions, The judges of 
aſſize, or great ſeſſions, are to appoint a time for hearing 
the petition, during the aſſizes or great ſeſſions; and on 
appearance of the creditors, or in default thereof, on affi- 
davit of their being ſerved, the judges ſhall in a ſummary 
way examine ſuch petition, upon which examination the 
judges ſhall tender to ſuch priſoner the oath in the act 2 
Geo. 2. cap. 22. and the judges of aſſize or great ſeſſions 
ſhall give ſuch relief and directions, as the court out ot 


which the proceſs iſſued, might have done; and a m_— 
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of ſuch judgment ſhall be made up, and returned under 
the hand of ſuch judge, before whom it ſhall be made, to 
the court from whence ſuch proceſs iſſued. The judges 
of the great ſeſſions in J/ates and Che/ter ſhall have the ſame 
power for relief of debtors who ſhall be impriſoned within 
their precincts, as the courts in Wetmin/ter-hall, If any 
perſon ſhall be arreſted by virtue of any proceſs, or warrant 
and ſhall refuſe to be carried to fome ſafe dwelling-houſe 
of his own appointment, ſo as ſuch twelling-houl be in 
a city or market town, then within three miles from the 
place where the arreſt ſhall be made, and fo as ſuch be not 
the houſe of the perſon arreſted, provided it be within the 
ſame county and liberty, it ſhall be lawful for the officer 
to carry the perſon ſo refuſing to gaol, by virtue of ſuch 
proceſs. Stat. 3 Geo. 2. c. 27. no perſon charged in exe- 
cution ſhall be allowed to petition upon the ſaid aRs of 
parliament, unleſs ſuch petition be exhibited before the 
end of the term, next after ſuch perſon ſhall be charged in 
execution, The ſaid acts ſhall not relate to any perſon 
who ſhall be taken by capras for running goods, or for 
receiving ſuch goods, knowing them to be run; but it 
ſhall be lawful for any officer to ſecure ſuch perſon, as if 
the ſaid acts had never been made. Where by the ſaid acts 
an oath is required, the ſolemn affirmation of a quaker 
ſhall be taken in lieu thereof; and every perſon convicted 
of wilful and falſe affirming, ſhall ſuffer the penalties of 
wilful and corrupt perjury. 


By rule Trin. 2 Geo. 1. In the King's-bench, if any 
defendant be committed into the cuſtody of the Marſhal, 
or ſhall be charged in his cuſtody, or ſhall be arreſted, 
or committed by proceſs of that court, inta the cuſtody of 
any ſheriff, or other officer, at the ſuit of any plaintiff, 
and ſhall remain in cuſtody two terms, and the plaintiff 


does not declare againſt him within that time; ſuch 


defendant after the end of the ſecond term, after ſuch 
impriſonment ( incluſive of the term in which the writ 
is returnable) ſhall be diſcharged out of priſon, upon 


filing common bail, ſigned by one of the judges of 


the court, without giving notice to the plaintiff or his 
attorney. And if the plaintift declares againſt ſuch de. 
fendant, and does not proceed to trial or judgment within 
three terms after ſuch declaration is delivered ; or if the 


plaintiff 


— 


- 
* - 32. \ 


—  — 
y 


'- 
A. IRE Dy” 


-— 


r 


7 


| 
|. 
7 
; 
Fu 
ö 1 


142 The Gentleman's, Ge. Pocket Guide. 


plaintiff ſhall obtain judgment againſt ſuch defendant, 
and does not charge him in execution within two terms 
after ſuch judgment obtained, ſuch defendant ſhall have 
leave to file common bail, or have a ſuper/edeas to be granted 
by one of the judges of the ſaid court, if cauſe be not 
ſhewn to the contrary by the plaintiff or his attorney, on 
notice given to either of them by the defendant, and both 
thereof to be made, if the plaintiff does not appear to ſhew 
cauſe as atoreſaid, | 


By rule Michaelmas 1654, & Hilary 14 & 15 Car. 2. 
And in the Common- pleas, if the defendant be com- 
mitted to priſon by proceſs of that court, or habeas corpus, 
the priſoner entering his appearance with the prothonotary 
in caſe of a plaint or an attachment of privilege ; or with 
the filaſer in caſe of other proceſs, and giving rule to de- 
clare, the plaintiff not declaring before the end of the next 
term after the commitment, the defendant may be diſcharg- 
ed by ſuperſedeas at the end of the next term, and the plain- 
tiff has liberty to declare upon that appearauce the next 
term after that, at the fartheſt, 


By rule Eafter 8 Geo. 1. C. P. If any defendant ſhall render 
himſelf, or be rendered to the Fleet priſon in diſcharge of his 
Bill, at the ſuit of any plaintiff, where no further proceedings 
by declaration has been had againſt ſuch defendant before 
ſuch render, unleſs the plaintiff ſhall declare againſt ſuch de- 
fendant within two terms after ſuch render ; and where an 
declaration have been delivered againſt ſuch perſon ſo ren- 
dering himſelf, or being rendered, or judgment has been had 
againſt him before ſuch render, unleſs the plaintiff ſhall 
proceed to judgment upon ſuch declaration delivered with- 
in three terms after ſuch render = defendant having ap- 
peared) and charge ſuch defendant in execution within 
two terms after ſuch judgment obtained, ſuch defendant 
may be diſcharged out of cuſtody by ſuperſedeas to be allowed 
by one of the judges of the court, if cauſe be not ſhewa 
to the contrary by the plaintiff or his attorney, upon no- 
tice given to either of them by the defendant's attorney or 
agent, and oath made of ſuch notice, - 


If any plaintiff ſhall declare againſt any defendant 


in the cuſtody of the warden of the Fleet priſon, or an 
„ ſheritt 
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ſheriff or other officer, and ſhall not proceed to judgment 
within three terms after declaration delivered, incluſive of 
the term in which the declaration ſhall be delivered, the 
defendant having appeared, or if w plaintiff having ob- 
tained judgment in any action again 

a priſoner, as aforeſaid, and ſhall not charge ſuch defen- 
dant in execution upon the judgment ſo obtained within 
two terms next after ſuch judgment, including the term 
in which judgment ſhall be ſigned, then ſuch defendant 
may be diſcharged out of cuſtody by ſuperſedeas, to be al- 
lowed by one of the judges of the court, if cauſe ſhall not 
be ſhewn by the plaintiff or his attorney, why ſuch plain- 
tiff had not proceeded to judgment and execution as afore- 
ſaid upon notice to either of them given by the defendant's 
attorney or agent, and oath made of ſuch notice given, 


By rule Hil. 8 Geo. 2. C. P. In all cafes where a priſoner 
in the Fleet, or other gaol or priſon, is diſcharged, or or- 
dered to be diſcharged by the Common-pleas court, or any 
judge thereof, by N for want of proſecution, and 
ſuch priſoner be afterwards arreſted, or detained in cuſtody 
by action of debt, brought upon a * = obtained in 
the cauſe wherein ſuch priſoner was ſo diſcharged; a com- 


mon appearance ſhall be accepted for the defendant in ſuch - 


action. 


By rule Mich. 15 Car. 2. K. B. If a defendant be legally 
delivered from an arreſt upon any preceſs, he fhall not be 
arreſted again at the ſame time; by virtue of another 
proceſs at the ſuit of the ſame plaintiff, The attorney or 
plaintiff offending, the attorney to be expelled, and both 
to be puniſhed as the court ſhall think fit. 


Fees allowed to the Sheriff and bis Officers 
under the Statutes, &c. 


At common law no officer, whoſe office related to the 
adminiſtration of juſtice, could take any reward for doing 
his duty, but what he was to receive from the king. 2 Bac. 
Abr. 4603. Lil. Abr. 808. 10 Mod. 139. 


And 


any defendant being 
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This fundamental maxim of the common law is con- 
firmed by Stat. 3 Edw. c. 26. whereby, „no ſheriff ſhall 
take any reward to do his office, but ſhall be paid of that 
which he takes of the king; and that he who doth ſo ſhall 
yield thrice as much, and ſhall be puniſhed at the king's 
pleaſure.” | 


And ſo much has this law been thought to conduce to 
the honour of the king and welfare of the ſubject, that all 
preſcriptions whatſoever, which have been contrary to it, 
have been held void. 2 Bac. Abr. 463. 


The common law giving no fees to ſheriffs, made them 
dackward in executing writs, by reaſon of the great dan 

both in deſperate men, by reaſon of reſiſtance; and alſo 
in detaining them, for fear of eſcapes, ſo that they would 
have great rewards, or otherwiſe would do nothing: where- 
upon the parliament thought fit to ſtint their fees, as in 
9 Eliz. c. 4. per Doderidge, J. Latch, 18. Cro. Eliz. 654. 


pl. 15. 


A promoter of the king brought an action upon the above 
ſtatute of Eliz. againſt J. B. under ſheriff, for taking twen- 
ty pence over his fee, contra formam flatuti, of a priſoner 
in his ward, &c, the defendant ſaid that he did not take it 
contra formam ſlatuti, &c. and gave in evidence that he and 
all under ſheriffs there, time out of mind, have uſed to take 
of every priſoner for ſuſpicion of felony and acquitted, which 
were in their ward, twenty pence for a bar fee, &c. and 
the plaintiff demurred upon the evidence, &c. and by the 
opinion of all the juſtices, this is out of the caſe of the ſta- 
tute, for the intent of the ſtatute is, where he ſo takes of 
them that be in ward, to eaſe them, but here, when he is 
acquitted, he is no priſoner : for if he eſcapes, the ſheriff 
ſhall not be charged of the eſcape, and this fee was aſſigned 
by the court for a bar fee, by their diſcretion, in conſidera- 
tion of the great charge which the ſheriff has in keeping, bring- 
ing, and carrying back the 14 pages, and in keeping a number 
7. ſervants to carry them, and in attendance for fear of eſcapes. 
nd fo the clear opinion of the juſtices was, that the twen- 

y pence for a bar fee is out of the caſe of this ſtatute. Bro. 

Abr. tit. fees, pl. 6. 21 H. 7. 16. i . 

An 
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And if a ſheriff rakes of à priſoner his clothes, or money aut 
o his purſe in ſpite of his teeth, it is out of the caſe of this 
ſtatute, becauſe treſpaſs lies. Bro, ibid. and tit. preſcription 
pl. 36. 21 H. 7. 15. S. CG. 


By Stat. 29 Eliz. t. 4. ſect. 1. „ It ſhall not be lawful 
for any ſheriff, under ſheriff, bailiff of liberties, their offi 
cers, ſervants, or deputies, by colour of their offices, to 
take for the ſerving of any extent or execution, upon the 
body, lands, or goods, of any perſons, more than in this 
act is appointed, viz. twelve pence for every 20s. where 
the ſum exceedeth not 1001]. and 6d. for on twenty 
ſhillings above 1001. that he ſhall levy and deliver in 
execution, or take the body in execution for, upon pain 
that every ſheriff, &c, which ſhall do to the contrary, 
ſhall forfeit to the party grieved his treble damage, and ſhall 
forfeit 4ol. the one moiety thereof to the queen, and the 
other moiety to the party that will ſue for the ſame.” 


This ſtatute does only extend to their executing of writs 
of execution in counties, and not in cities; and there the 
are allowed twelve nence in the pound, for the firſt 1855 
and ſixpence in every hundred afterwards. But then they 
ought to pay their own bailiffs out of their poundage money 
for their pains, But of late, the ſheriffs of cities do demand 
the ſame as ſheriffs of counties have, and I have heard they 
have recovered it. Lil. Abr. 598. | 


This act not to extend to any fees to be taken for any 
execution within any city or town corporate.“ 29 El. c. 4. 
ſect. 2. | | 


It was reſolved that this proviſo extends to a city corpo- 
rate, when judgment is there given within their franchiſe, 
and execution upon that, and not when judgment and exe- 
cution iſſues out of 12 courts, Cro. Car. 287. Latch. 17, 
52. Poph. 173. For in the firſt caſe, the officer is not at 
that great care and peril; but as to the ſheriff of a county 
his travel and labour is all one, be it in the bady of a coun 
or in a franchiſe: But if that town be a county of itſelf, 
there the ſheriffs ſhall have * fees according to this ſta» 

tute. 


* 
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2 And now judgment was given for the plaintiff, Noy 
70. | | 


Becauſe he is at lefs trouble, the juriſdiction is narrow, 
and the ſheriff not ſo much in danger of an eſcape ; but 
where in the principal caſe the juriſdiction being the pa- 
Jace court of the biſhop of Rocheſter, and as large as the 
dioceſe, and ſo was inſiſted not to be within the like reaſon, 
But non allocatur. 5 Mod. 97. es 


n an information on this ſtatute againſt the ſheriff of 
Gloucefter, for taking above twelve pence in the pound, 
for executing proceſs on a judgment in C. P. the defendants 
pleaded the proviſo in the ſtatute, wherein all cities and cor- 
porations and their offiters are excepted, upon which it was 
demurred ; for Owen ſerjeant moved, that this proviſo ex- 
tended only for ſerving executions upon judgments in their 
courts, but not upon executions of judgments in other 
courts ; and ſo it may be collected by the preamble and 
body of the act. But all the other contra, for it ſhall be 
expounded as well for ſerving executions upon judgments 
in other courts. Cyo. Eliz. 263, 264. 3» 


And whereas it was objected, that the county of the city 
of Glouceſter extends four or five miles further than the city, 
and that this execution was not in the city, but within the 
county of the city, and fo is not within the proviſo; the 
court ſaid, that if it had been ſo pleaded, peradventure it 
ſhould be otherwiſe ; but as it is pleaded, it appears not 
to the court : and thereupon it was adjudged for the defen- 
dants. Cro. Eliz. 264. Latch 19, 52. S. P. per 3 J. S. C. 
Palm. 399. 


The ſheriff, by the equity of Stat. 23 H. 6. c. 10. ſhall 
take four pence for every warrant. Winch. 21. | 

There was much doubt upon the words of the ſtatute, 
and the court divided upon the point, whether the ſheriff 
ſhould not have twelve pence in the pound for every pound 
to 1001. and after that ſixpence? or whether he ſhonld have 
but ſixpence for every pound when the execution is more 


than 1001? Ny 75, 76. ; i 
y 
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By 3 Fuft againſt Crew, chief juſtice, the ſheriff ſhall 
have one ſhilling in the pound for the firſt 100l. Popb. 173. 
S, C. 176. cites a caſe where two juſtices contra one, held, 
that where the ſum exceeds 1001. he ſhould have but fix- 
ns for levying of every twenty ſhillings of the firſt 100}, 
t that judgment was given upon other points (but adds) 
that all the court ſeemed to be of opinion, that he ſhall 
have twelve pence for every twenty ſhillings of the firſt 
lool. and ſixpence for every twenty ſhillings of the reſidue, 
Held accordingly upon the firſt argument on a deniurrer. 
Sed quere quia adjornatur. Cro. Elix. 335. By Hobart and 
inch. J. the ſheriff ſhall have fixpence only, if the ſum 
exceeds 10ol. Minch. 5 1. Latch, 52. accordingly adjudged! 
and affirmed in error. Cre. Car. 286. © 


The author of the compleat fberiff,, p. 479. makes the 
following guære, viz. when one ſheriff ſhall make the ex+ 
tent and the other ſheriff the {;bertate, who ſhall have the 


fees given by the ftatute ? 


In anfwer to which guere, I ſhall ſet forth an act of 
parliament, to which 4he above author has often referred 


his reader in the ſaid compleat ſheriff. 


By Stat. 3. Gee. 1. c. 15. ſe. 9. When any ſheriff 
ſhall, by proceſs out of the exchequer, extend any goods, 
&c., into the hands of his majefty &c, for any debty 
due to the crown, and ſhall die or be ſuperſe bee 
fore a wenditiont exponas be awarded for ſale, or before 
he has made actual ſale thereof, and a writ ſhall after. 
wards to a fubſequent ſheriff, who ſhall make ſale of ſuch 
goods, &c. the barons of the exchequer, if fitting, or if 
not ſitting, they, or any of them, of the degree of the 
Coif, ſhall ſettle the fees of the poundage for ſuch ſeizure 
and fale, between ſuch preceding and ſubſequent ſheriff, 
with regard to the trouble each fheritt had in the execution 
of ſuch proceſs.“ 


Nate; The fees ſhall be paid by him that ſets him to work 
and not by the priſoner; of whom the bailiff on arrelh 
having taken ſeven ſhillings for attorney's fees, was cans 


victed of extortion, Keb. Rep. 623, pl. 
L 2 Poundage 
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Poundage was allowed the ſheriff out of 100], (fine im- 
poſed after conviction on indictment of battery in K. B.) 
| levied upon a fiert fac, and it was allowed out of the mon 
in the hands of the clerk of the crown, paid by the ſheriff; 
though there was no precedent in K. B. for it. But the 
barons always make ſuch allowance in the excheguer, after 
the monies paid in there by the clerk of the crown. Skin. 
12. pl. 13. 2 Fo. 185. : 


By Stat. 3 Geo. c. 15. ſect. 13. No ſheriff, under 
ſheriff, bailiff, or other perſon employed in levying any 
debts, &c. due to the crown by proceſs of the excheguer, 
ſhall take any fee on pretence of ſuch levying, &c. 
except four pence for acquittance, which ſuch officer 
is to give to the perſon on whom ſuch debt, &c. is 
' levied; and the bailiff, &c. receiving ſuch debt, &c. ſhall 
account for the ſame to the ſheriff, and may require an 
acquittance from ſuch ſheriff without fee; from which debts 
the ſheriffs ſhall diſcharge the debtors by totting and an- 
ſwering the ſame on their accounts in the excheguer ; and 
if any ſheriff, &c. ſhall nichii or not duly anſwer to the 
crown any debt ſo levied, he ſhall forfeit treble damages 
to the party grieved, and double the ſum, which ſhall be 
_ decreed to the party grieved by the court of excheguer, on 
complaint and proof of ſuch abuſe before the barons, in ſuch 
ſummary way as to them ſhall ſeem meet. And if any 
ſheriff, &c. ſhall demand any ſum for forbearing to levy 
any ſuch debts written out to them by the ſaid proceſs, 

every ſuch offender ſhall be adjudged guilty of extortion, 
injuſtice and oppreſſion ; and being thereof convicted ſhall 
forfeit treble damages and coſts to the party grieved, and 
double the ſum extorted, to be decreed by' the barons, on 
complaine and proof, in a ſummary way ; provided ſuch 
conviction be within two years after the offence.” 


By Sect. 14. Nothing in this act ſhall deprive any 
ſheriff of any ſuch poundage or allowance as is hereby given, 
or of ſuch poundage or reward as may be given them by 
wartant from the Treaſury, chancellor of the Exchequer, or 
the barons for any extraordinary ſervice to the crown.” 


By Stat. 3 Geo. 4. 156 ſet. 3. 4 All ſheriffs who ſhall 
levy any debts, &c, except poſt fines due to his majeſty, 
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by proceſs upon ſummons of the pipe, or green wax, 
by levari facias out of the exchequer, ſhall haye an al- 
lowance on their accounts of twelve pence out of every 
twenty ſhillings, for any ſum not exceeding one hundred 
pounds, and fix pence for every twenty (killings above 
the firſt hundred pounds, and for all debts, &c. except 
poſt fines due to his majeſty by proceſs, and fieri facias, 
and extent, iſſuing out of the exchequer, one ſhilling and 
ſixpence out of every twenty ſhillings over and above 
the firſt hundred pounds; provided ſuch ſheriff ſhall anſwer 
the ſame on his account, by the general ſealing day of ſuch 
term, in which he ought to be diſmiſſed the court, or in 
ſuch time to which he ſhall have a day granted to finiſh 
his accounts, by the chief baron, or one of the barons of 
the coif, and not otherwiſe.” 


One B. was outlawed at the ſuit of one L. in a plea of 
debt in the common pleas, from whence a ſpecial capias ut- 
legatum iſſued, and ſeveral lands of the defendant in the 


county of Devon were ſeized. 


The outlawry being tranſcribed into the excheguer, a 
writ of levari iſſued to the ſheriff, by virtue of which he 
levied the rents and profits to the value of 601. 


The defendant obtained an order for fix weeks time to 
plead, and to have reſtitution of the money upon giving 
ſecurity, which order was ſerved upon the ſheriff and which 
be was willing to comply with, deducting his poundage, 
according to the above ſtatute. 


Now upon a motion for an attachment againſt the ſheriff 
for not obeying the order, the queſtion was, whether he 
ſhould not retain his poundage, or ſhould be left to have 
it allowed in his accounts with the crown ? 


And the court ſeemed clearly of opinion, he ſhould de- 
tain his poundage, and pay the reſidue only to the defen- 


dant, but would not abſolutely determine it in this method. 
Bunb. Rep. 305. pl. 388. 


By Glynn, Chief Juſtice, There are no fees due to the 
ſheriff for executing an * Paſſaionem; and ſo let 
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it be declared, although they have uſually taken fees: for 
executing ſuch writs. Lil. Ar. 808. Sa 


It was reſolved, that the Star. 29 Eliz. c. 4. does not 
extend to real executions, but only to executions in perſonal 
actions; therefore it does not extend to a writ of habere 


facias ſeiſinam or poſſeſſunem, Salk, 331. 


The ſheriffs took 300 I. to execute a writ of hab, ſc 
Peſſſſonem. Het. 52. Lit. Rep. 65. 2 Brownl. 283, 


Per Curiam. It is great oppreſſion to the ſubjects, that 
the ſheriffs (to whom the ſtatute had given ſo much in 
the pound, in caſe of execution againſt a perſonal eſtate) 
ſhould take ſuch fees in caſe of a real eſtate; and it was ſaid, 
it was not to be found that they have any legal\fee upon 
this execution : But the uſual fee, which they ought to 


take, is 25. 4d. 2 Sid. 155. 


By Stat. 3 Geo, C. 15. ect. 16. 8 Geo. Ce 25. ett. 5. 
c It ſhall not be lawful for any ſheriffs, or their bailiffs, 
or for the bailiff of any liberty, by colour of their office, 
or by reaſon of their executing any writ of habere factas 
Nee or ſeiſinam, to receive any greater fee than 20 8. 
of the yearly value of any lands, & c. whereof poſſeſſion or 
ſeiſin ſhall be given, where the whole exceeds not the yearly 


yalye of one hundred pounds,” 


Stat. 29 Elix. c. 4. Does not extend to executions upon 
atutes-merchant recognizances, &c, for the act is to be un- 
derſtood of cafes where the judgment Redditur in invitum, 
and not py the yoluntary confeſſion of the party. Salk. 332. 


In an action againſt a ſheriff for his fees, it was objected, 
that this was a ca“ ſa', the which was not a ſatisfaction, 
and the ſtatute does not give any fee to the ſheriff, but only 
permit him to take a fee not exceeding ſuch a rate. But 
per cur” : the uſage has always been ſince the ſtatute of 
28 Elis. to take a fee upon a «* ſa, and ſuch a fee is 
allowed to the ſheriff for his trouble which he had in the 
execution; and therefore, if there be a ſecond execution, he 
ought to have a fee for that alſo for his frouble as well as 
far the fult, Shin. 363. Fae 2 
: Uran 
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V Upon a capias ad ſatisfac', the ſheriff hall have his fees 
for the whole debt. Salk. 331. 


Powell, junior Juſtice, ſaid, It was the opinion of Hole, 
Chief juſtice ; that the ſheriff ſhould have fees for executing 
an elegit ; but he ſaid he doubted of that, becauſe it would 

be unreaſonable when the debt is 300 l. and perhaps the 
land extended but to 201, per annum, that the ſheriff 
ſhould have fees for 500 l. Treby, Chjef Juſtice, ſaid, 
that he ſhould have fees according to the ſum levied, and not 
according to the debt recovered, as upon a fieri facias, To 
which Powell anſwered, that that could not be, becauſe the 
party might detain the land till he was ſatisfied the entire 
debt; and the plaintiff is, by having made his election, 
barred of all other executions. Salk. 332. 


By Stat. 3 Geo. c. 15. jet. 17. © Poundage in no 
caſe ſhall be taken on executing any writ of capras ad 
1 or on charging any perſon in execution 

y. virtue of ſuch writ, for any greater ſum than the 
real debt amounts to; which ſum the plaintiff is to 
mark on the back of the writ before it be delivered to 
the ſheriff: and if any ſheriff, &c, ſhall take greater 
fees, ſuch offender ſhall be adjudged guilty of extortion, 
injuſtice, and oppreſſion ; and being convicted ſhall forfeir 
to the party grieved treble damages, and double the ſum 

extorted; to be decreed by the court out of which ſuch 
writ iſſued, on complaint and proof of ſuch extortion be- 
fore the court, in ſuch ſummary way as to them ſhall 
ſeem meet. And every perſon ſo offending ſhall forfeit , 
2001. one moiety to the king, and the other to ſuch as 
ſhall ſue in any court at Meſiminſter, provided ſuch ſuit be 
commenced within twe years after the offence.” 


It was held by the court, that the ſtatute extends to all 
judgments in WViftminſter, and that whether the ſheriff exe- 
cutes them in a county or ina franchiſe, he ſhall have his 
fees within this ſtatute, viz. one ſhilling in the pound for 
the firſt 1001. and fix pence a pound for every other 100l. 
and ſo it is of the bailiff of a liberty, when he executes any 
execution on a judgment given at the courts at /Yefminſ/ier 


within his liberty; but if the bailiff or other officer executes 
L 4 proceſs 


\ 
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roceſs on a judgment given in a court of corporation or li- 
erty, he is not entitled to fees within this ſtatute. Salt. 331. 


Upon a habeas corpus, the officer ought to bring the pni- 
Toner to the court, and his refuſal to bring him, unleſs paid 
his fees aforehand, is a contempt ; for the king's writ muſt 
be obeyed, and the court will tax the charges and compel 
payment, if the officer and priſoner cannot agree, or pay- 
ment is not made according to the agreement. 2 Fo. 178. 


Har 12 89. eb. Rep. 280. But ſee Keb. Rep. 566. contra. 


On a motion againſt Bambridge, the warden of the Fleet 
it was held that if an habeas corpus is vey he muſt obey 
it, though the party refuſes to pay his fees, for he has a 
remedy for them, 2 Strange 814. Keb. Rep. 272. pl. 57. 


The ſheriff had the defendant in execution on a captas 
ad ſatisfaciendum, and the plaintiff delivered him an habeas 
corpus, in order to remove him into the #tng's bench priſon : 
the ſheriff upon this inſiſted to be paid his poundage on the 
execution, before he parted with the body of the defendant, 
and would have diſtinguiſhed this from the caſes in 331, 
332, 333- Inaſmucfi qs he had actually here executed the 
proceſs and thoſe caſes/go only againſt his inſiſting to be 
paid beforehand. And'that there is nothing in the /fatutes 
29 Eliz. c. 4. or 3 Gee. c. 15. ſedt. 17. againſt it; and of- 
fered on payment of his poundage to bring up the body. 
But the court ſaid, they could not be making bargains with 
people to obey their proceſs, which they would enforce an 
obedience to, and leave the ſheriff to his action of debt for 
the fees, which was his legal remedy. . It went off at laſt, 
upon the ſheriff's ſubmitting to c him to a judge's 
chamber. And Feſter, juſtice, ſaid, if he was brought to 
him, he would not turn him aver till the poundage was 
paid. 2 Strange 1262, 


An under ſheriff refuſed to execute a capias ad ſatisfacien- 
dum till he had his fees; and upon motion againſt him, 
the court ſaid, that the plaintiff might bring an action 
againſt him for not doing his duty, or might pay him his 
fees, and then indict him for extortion, Salk. 330. pl, 


It 
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It was moved, that an under ſheriff might attend for 
refuſing to execute a fieri faczas, till his ſhilling pence was 
paid. But the court would not grant the rule, but ſaid it 
was extortion, for which he might be indicted. Salk. 331. 


pl. 5. 


In treſpaſs and falfe impriſonment the defendant juſtified 
under an arreſt, by virtue of a warrant, &c. and that he 
detained the plaintiff until he paid him one ſhilling and 
four pence for fees. And judgment this term was given 
for the plaintiff, becauſe the defendant could not detain 


for his fees. Lord Raym. 4. 


A man was arraigned of two felonies, and paid but for one 
deliverance only. Bro. abr. tit. Fees, pl. 8. cites 26 aſs. 47. 


If upon a ſtatute, ene ſheriff takes the body, and another 
the goods, per cur : both ſhall have their fees. And where- 
ſoever the ſheriff hath double trouble, he ſhall have double 
fees, Comb 220, | 


He who renders himſelf, and has ſuperſedeas before he is 
arreſted by capias in debt, ſhall make an attorney in bank 
at the day ; and this, though cepi corpus be returned, and 
ſhall pay no fees upon the ſpecial matter returned, though 
he does not ſhew the ſuperſedeas to the ſheriff till after the tal- 
ing, if he returns himſelf to him before the taking. Bro. 
Abr. tit. fees, pl. 4. cites 21 H. 6. 20. 


If an erroneous writ be delivered to the ſheriff, and he 
executes it, he ſhall have fees, though the writ be erroneous, 
Salk. 332. 


A writ of falſe judgment was delivered to the under- 
ſheriff, but no money was tendered or paid for the return ; 
for want whereof the ſheriff took no notice of it, and exe- 
cuted a writ de executione judicii. Upon hearing counſel on 
both ſides, the ſheriff*s proceeding was held to be regular. 
Per curiam The defendant, if * thinks fit, may ſtill 

proceed upon his writ of falſe judgment. Barnes s Notes, 


135. 
6 No- 
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By Stat. 32 Gee. 2. c. 28. ſecr. 2. No ſheriff, 
bailiff, or other officer, ſhall take any greater ſum for 
one or more night's lodging, for for a- day's diet, or 
other expences of any perſon under arreſt in any pro- 
ceſs, other than ſhall be allowed by ſome order already 
made, or which ſhall - be made, by ſome juſtices of peace 
at ſome general or quarter ſeſſions for the county, or place 
where ſuch arreſt ſhall be, who are with all convenient 
expedition to make ſome ſtanding orders for aſcertaining 
ſuch charges within their reſpective counties and juriſdic- 
tions, if the ſame hath not already been there made; and 
if any ſuch order hath been made, ſuch juſtices, at their 
general or quarter ſeſſions, are to alter the ſame from time 
to time as they ſee occaſion, and are to cauſe a copy of 
every ſuch order, and of every alteration thereof, ſigned 
by the clerk of the peace, to be put and kept in ſome con- 
ſpicuous place in the ſeſſions-houſe, or ſome other proper 
place, of every ſuch county, &c. as ſuch juſtices ſhall 
order, fo as the ſame may be there ſeen and examined as 


occaſion may require.” 


By $e&3. 5. „ The lord chief Juſtice of the King's-bench, 
the lord chief Juſtice of the Common-pleas, and the lord 
chief Baron of the Exchequer, or any two of them, with 
the Mayor and two Aldermen, or with three Aldermen of 
London, without the Mayor, for the priſoners within the 
faid city ; and the ſaid Lord Chief Juſtices and Lord Chief 
Baron, or any two of them, with three Juſtices of peace 
of the counties of Middleſex and Surrey reſpectively, for 
the priſons in the ſaid counties reſpectively, are required, 
with all convenient ſpeed, to meet from time to time at 
ſuch place as they ſhall think fit, to ſettle a table of fees to 
be taken by any gaoler in London or in 3 and Surrey, 
where the ſame hath not been already eſtabliſhed ; and 
where the ſame hath been eſtabliſhed, r Ah are to meet and 
vary the ſame from time ta time as they ſee occaſion ; and 
the Juſtices of peace of every other county and place, for 
the pnſons in each county, &c. are, at any general or 

uarter ſeflions of the peace, with all convenient ſpeed, to 
— a table of the fees to be taken by any gaoler within 
their reſpective juriſdictions, where the ſame hath not 


already been ſettled; and where the ſame hath been ſettled, 
: to 
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to alter the ſame from time to time as there ſhall be occa- 
ſien. And the tables of ſuch fees ſo made or altered for 
the ſeveral priſons within the city of London, and counties 
of Middleſex and Surrey, ſhall be figned by the ſaid Lords 
Chief Juſtices, and Lord Chief Baron, or two of them, 
and the Mayor and two Aldermen of London, or by three 
Aldermen without the Mayor, and by three Juſtices of the 
peace of the counties of Middleſex and Surrey reſpectively: 
and the table of ſuch fees made or altered for the reſt of 
the priſons, ſhall be ſigned by three or more Juſtices of 
the peace, who make or alter the ſame at any general or 

uarter ſeſſions of the peace; and ſhall ra be con- 
Cres; or moderated, within England, by the Juſtices of 
aſſize; and if within //ales, or the county palatine of 
Cheſter, by the Juſtices of great ſeſſions reſpectively, at the 
next aſſizes, or great ſeſſions, in the reſpective counties 
within their ſeveral circuits next after the making or alter- 
ing ſuch table of fees; and the ſame ſhall be afterwards 
ſigned by the reſpective Judges of affize ; or Juſtices of 
great ſeſſions, who confirm or moderate the ſame, and 
three or four more Juſtices of peace of ſuch county, &c. 
for the priſons within their reſpective circuits, counties, or 
Juriſdictions,” 


By Sect. 12. No keeper of any priſon, or other perſon 
thereunto belonging, ſhall take directly or indirectly, of any 
priſoner for debt, damages, coſts, or contempt, any greater 
fees for his commitment, chamber-rent, or diſcharge, than 
ſhall be allowed in the table of fees inrolled and regiſtered 
as aforeſaid ; and every ſheriff and other officer who ſhall 
offend againſt this act, ſhall for every ſuch offence (over 
and above ſuch penalties as he ſhall be liable unto by the - 
law now in force) forfeit to the party grieved 50 l. to be 
recovered, with treble coſts, by action of debt, &c. in 
any court of record at //:/imin/ter, wherein no efſein, &c. 


ſhall be allowed.” 


The Warden of the Fleet, and the Warden of* the palace 
of We/imin/ier, may take bond for diet and due fees of the 
office, Hetly 176. 


The ſheriff may take a fingle bill for his fees, and that 
is the ordinary courſe, but not with a penalty, To this 
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purpoſe there is a notable caſe. Winch. 20, 51. Poph. 176. 
Ney 75. Me. 853. pl. Lat. 20, 51. 10 Mod. 85, 86. 


The condition of a bond to the ſheriff is to pay 201. 
that is, for money which is given to him for his fers, 
which are due by the Stat. 29 Elix. Defendant pleads the 
Stat. of 23 H. b. c. 10. The caſe was, a ſtatute of 2001. 
was acknewledged to the defendant by J. S. and this was 
extended by the plaintiff, being under ſheriff, and it was 
agreed between C. E. brother to the plaintiff, and the under 
ſheriff, before the liberat executed, that the defendant ſhould 
enter into the ſaid boud to the uſe of the plaintiff, Three 


points were reſolved by the court. 


1. This bond is not within the ſtatute of 23 H 6. for 
the party was not within the ward of the ſheriff; and fo 


was Beaufage's caſe. 


2. Sheriff may not take his ſalary appointed by the ſta- 
tute till a complete execution, i. e. till the liberate; for 
the words of the ſtatute are in the negative, and do not 
eſtabliſh the fees, but only tolerate them. And by Hobart, 
if the coniſce ſue an extent, and refuſe to ſue the liberate, to 
the intent to defraud the ſheriff of his fees, the ſheriff ſhall 


have his remedy by action on the caſe, 


3. This obligation is void by the common law, and 
extortion. See loud 65. The ſheriff may take a bond 
with a great penalty for the appearance of the party, but 
not for his fees, by the 23 of H. 6. c. 10. for that ſtatute, 
as to fees, is not repealed by Stat. 29 Eliz. c. 4. | 


By Holt, Chief Juſtice, an action will lie for a ſheriff's 
fee; for the laws permitting him to take it, makes it a 
duty. Skin, 363. Comb. 220. 


Action of debt lies for a ſheriff upon the ſtatute of 
29 Eliz. c. 4. for execution fees, although the ſtatute doth 
mot ſay he ſhall have the fees, nor any action for them; 
but only ſaith, he ſhall not take for any execution made, 
any conſideration or recompence, beſides what is therein 
menticned which it ſhall be lawful for him to take, viz. 
12 d. for 208. where the ſum doth not exceed 100 l. and 


6d. above 100 J. Rol. Abr. 598. Rol. Rep. 404. 5 
| E 
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The ſheriff ſhall have action on the caſe, but not debt, 
upon aſſumpſit, to pay his fees due by the law of the realm, 
for executing an execution. Moor ooh But he ſhall have 
debt for his fees not prohibited by the ſtatute of 29 Elz. 


Moor. 667, 853. 


An action of debt was brought by the ſheriff of Cam- 
bridgeſhire upon the 29 Elix. c. 4. for his fees for executing 
an elegit ; and upon nil debet pleaded, there was a verdict | 
for the plaintiff, And Mr. Page and Mr. Serjeant Cheſhire 
took ſeveral exceptions in arreſt of judgment, Firſt, that 
no fees were due for executing an elegit within the ſtatute, 
and conſequently that the action lay not; for the land ex- 
tended may be of little value, and therefore it is unrea- 
ſonable that the ſheriff ſhould have poundage of the whole 
debt. And where the land lies in ſeveral counties, a man 
may pay more in fees than his debt. And the caſe of 
Bridge and Cage, 2 Cro. 103. was cited. An aſſumpſit in 
conſideration that the plaintiff would execute a writ of 
elegit for a friend of the defendant's, to pay, &c. and held, 
that no action would lie, though the money promiſed to be 
paid, was no more than his ſhilling pence come to. In 
anſwer to this exception, Serjeant Parker cited the caſe of 
Spring v. Eeds, which was intr. Hil. 28, 29. Car. 2.C.P. 
at. 1410, where in the very ſame action judgment was 
2 for the plaintiff, and that judgment affirmed in the 
ing a- bench, the record of which affirmance is Hil. 29. 
and 30 Car. 2. K. B. Rot. 386. As to the objection where 
the land ſhould happen to lie in ſeveral counties, there was 
nothing of that in the preſent caſe. The reaſon of the 
caſe in 2 Cre, he ſaid, was, becauſe in that time the jud 
held no action would lie upon the ſtatute; but that has 
been held othe: wiſe ſince, 1 Cro. 286, 287. Janes 30%. 
where actions are maintained by ſherifts for fees for exe, 
cuting a capias ad fatisfaciendum. | 


Heli, Chief Juſtice, ſaid, There was no reaſon. why the 
ſheriff ſhould not have fees, as well for executing an elegit, 
as an extent upon a ſtatute, Upon the writ of elegit, the 
ſheriff returns, that he has taken an inquiſition, and ex- 
tended the defendant's land, and delivered it to the plaintiff. 
And there is a /iberat in the body of the writ elegit, other - 

| b WI 


| 
| 
| 
| 
| 
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wiſe in caſe of an extent upon a ſtatute there muſt be a 
liberate ; and in the caſe of tae elegit, upon the return of 
delivery the plaintiff may enter: and he can do no more 
in caſe of a ftatute after a kberate' executed, for he muſt 
enter by force. The return of /thvrari fect is a full exe- 
eution of the writ of elegit, and by that the plaintiff be- 
comes tenant by elegit, and may maintain an ejectment; 
and he may enter and aſſign his intereſt upon the bond, 

and the aſſignment will be good. For the defendant's con- 
— poſſeſſion after the return of the writ, turns the 
— 's eſtate to a right, and therefore he muſt enter 
re he can aſſign it over. 


Powell, Juſtice faid, That the like caſe with this was 
adjudged in the Common-pleas, while he ſat there; that all 
the objections, that are here made to the action, were made 
there, and over- ruled; that the court were reſolved, that 
the ſtatute of Ez, mentioning extents, that ſhonld not be 
confined to extents upon ftatutes 'only, but ſhould be car- 

ff when they were 
both equally liable to the ſame exceptions. As to the ob- 
jection how it ſhould be, when ſeveral elegirs were we? of 
into ſeveral counties, they ſaid they would give their reſo- 
lution in that when it came in queſtion; and therefore he 
was of opinion, that the ſheriff ſhould have his fees for 


executing an clit. The other two Judges agreed. 


The ſecond exception, and which was the only one that 
ſtuck with the court, was, that the plaintiff had laid in 
his declaration, that the inquifition was taken apud villam 
Cantabrigia prædictæ; and there was no Cambridge men- 
tioned before. And this objection was inforced two ways. 
Firſt, There was no venue where this fact, which was ſo 
material, and the very ground and foundation of the action, 
was done, Secondly, That it did not appear that this 
inquiſition was taken within the county of Cambridge as it 
ought to do, to intitle the plaintiff to his action: For as 
Powell, Juftice, ſaid, there are more towns in England of 
that name beſides that where the univerſity is, and for 
aught appears, it might be one of them where this inqui- 
ſition was taken, and conſequently out of the county; 


and fo the execution void, and conſequently the plaintiff 


has no cauſe of action. 


After 
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After conſideration as to the firſt part of the objection, 8 


it was reſolved by Holt, Chief Juſtice (to which the others 
agreed) that this was helped after verdict by the ſtatute 
17 Car. 2. c. 8. as no venue, the cauſe having been tried 
by a jury of the proper county. And he compared it to 
the caſe in Lev. 207, upon an iſſue joined in an action of 
covenant, whether J. S. had any title to Shrob-walk in the 
foreſt of I bitt in the county of Northampton ? The 
action was laid in London, and the venire facias was from 
Shrob-walk; and though it was 2 that a walk in a 
foreſt was but a liberty, and no place from which a venue 
could arife, yet this want of a denne was aided by the 
17 Car. 2. the iſſue having been tried by a jury of the 
county where the matter in. iſſue aroſe. - As to the ſecond 
it was anſwered by the counſel for the plaintiff, and re- 
ſolved by the court, that that was helped by the verdikt, 
for the iſſue being upon rl debet, if the elegit had been 
executed out of Cambridgeſhire, it had been a void execu- 
tion, and conſequently againſt the plaintiff, and the jury 
muſt have found for the defendant quod ui debet; and 
therefore a verdict being now found for the plaintiff, it 

muſt be intended that Cambridge is the county of Cambridge, 
for it muſt be intended that a record was given in evidence' 
of an inquiſition taken within the county of Cambridge. 
Judgment was given for the plaintiff. 2 Lord Raym. 1212. 
Salk. 333. | 


The giving money to a ſheriff, to arreſt a man, is againſt 
law. Rol. Rep. 3139, | 


It was held that a ſheriff cannet take money for fees- 
upon delivery of warrants to his own bailiff, but muſt ſtay 
till the money is levied; but in caſe. of ſpecial bailiffs, of 
88 own naming, the ſheriff may take his fees pre- 
ently. Clayt. 79. 2 468. pl. 669. | 


No fee is due to the ſheriff for executing a cap* utlegat? 
either for warrant to execute it, or for the return of it. 
Lit. Rep. 65. 2 Brownl, 283. | 


If any bailiff or other ſheriff's officer, ſhall take any 
thing of any perſon, to ſpare them for appearing at the 


» 
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aſſizes, ſeſſions of the peace, or the like, it is extortion. 
Compl. Sher. 483. 


On rule to ſhew cauſe why an attachment ſhould not go 
againſt one Clendon, for extorting two guineas from the 
defendant, before he would allow him to be bailed ; his 
counſel ſaid, that the defendant abſconded, and for that 
reaſon Clendon was forced to be made a ſpecial officer in 
the writ, and the fee for that is 10s. of the money. Be- 

s, he was two days lying in watch for him, with a 
couple of followers ; he thought 11. 128. little enough 
for that. The court ſaid, the fee of 108. is certainly due, 
and the reſt of the money is moderate enough ; but .yet 
it ought not to have been demanded of the defendant, fo 


granted the attachment. K. B. 107. 


If the ſheriff, or any of his officers, ſhall take any mo- 
ney, or other reward, for the omitting any arreſt or attach- 
ment to be made, it is extortion ; and the ſheriff or officer 
ſo oftending, ſhall forfeit for every ſuch offence 101, to 


the king and informer. 23 Hen. 6. c. 10. 


As to the puniſhment of ſheriffs for extortion, it is either 
by indictment, information, impriſonment, or commitment, 


As to indidiments, what is good or not. 


Indicẽtment of extortion againſt a bailiff of an hundred, 
= colori officit, he took extorſive money, and ſhews not 
or what matter or cauſe. Court : It is well enough, the 
officer being bailiff of an hundred, eſpecially being after a 
verdict. But quæte of this. Keb. 557. pl. 


By 23 Hen. 6. c. 10. on extortion, treble damages are 
given to the party, and the juſtices of peace may aſſeſs 
them; but they ought firſt to enquire of the damages b 
a jury. Therefore in Bumpſtead's caſe, Cro. Car. 488. pl. 
Indictment was againſt the ſheriff for extortious fees, on 
two ſeveral indictments. They awarded to the one treble 
damages; that is, where he took of one 208, extorſtue, 
they awarded to the party 3 I. and 41. to the king. And 
on the other, where it was found he took 8s. and 8d. 


.extor/rve, they awarded he ſhould pay to the party =$ 
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and 8 d. So a quadruple value, and- 20s. fine to th 
king. And it was adjudged error. 


The indictment muſt be contra formam ſſatuti, if they 
will proceed upon the ſtatute of 23 H. 6. ibid. The 
court were doubtful, if this ſtatute extends to extortion, 
unleſs taken upon arreſt, And judgment was reverſed. 


The ſheri#'s bailiffs were indicted at the quarter ſeſſion: 
Hr extortion. V. Fo. 379. 


It was ſaid by Holt, Chief Juſtice, at a trial at Guildball, 
that if a man te indicted for taking extorſively 20 8. and 
there is but proof of one ſhilling, yet the defendant is 
guilty. And (by him) the extorſive agreement is not the 
offence, but the taking ; for a pardon after the agreement, 
and before the taking, does not pardon the extortion. Lord 


Raym. 149. 


An informer, on conviction of a priſoner for extortion, 
or other penal law, may have the third part of the fine, 
according to the king's privy-ſeal for that purpoſe. And 
he had ſo of 10 l. ſet on a bailiff for 31. taken for execu- 
tion done to his perſon. Keb. 357. pl. 487. pl. 


An information was brought againſt the keeper of the 
gaol, or priſon of the caſtle of Maidſtone, for extortion on 
Stat. 23 H. 8. and it was found by ſpecial verdict that 
there is not any caſtle in Maid/one but a gaol, and the 
defendant was gaoler there. Fer curiam. Judgment for 
the plaintiff, 2 Rol. Abr. 211. | 


| The ſheriff was committed to the Fleet, for taking illegal 
fees. 2 Brownl, 283. 


A ſerjeant of London was committed in execution for a 
fine in extorting fees on an arreſt, and a third part was 
allotted to the proſecutor ; his wife petitioned the court to 
mitigate the fine, but they could not, 3 X26: 328. pl. 


The ſheriff of Suffolk was impriſoned for taking a guinea, 
there being only 2s. due to him, and he returned two 
guineas to the plaintiff, being double of what he had taken, 
ae 1 on 
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on w_ 3Edw. 1. c. 26. and fo he was diſcharged. 3 Keb. 
714. P * 


In replevin, the ſheriff preſcribed to have forty ſhillings per 
annum of J. N. and his anceſtors, for adds, of his turn at 
D. for the eaſe of the defendant and his tenants, for which 
ſum he diſtrained. ; | 


Per curiam He cannot preſcribe, for he is an offi-» 
cer removeable yearly, and therefore the taking the ſaid 
ſum is extortion. Bro. tit. fees, &c. pl. 18. 42 Eliz. 3. 4. 
Bro. Abr. tit. Corone, pl. 103. S. C. per Shard. Bro. Abr. 
tit. Office and Off. pl. 31. S. C. S. P. Bro. Abr. tit. 


preſcription, pl. . 40 Elia. 3. 4. 


If aſheriff, &c. aſſume for money given to ſerve certain 
weer this is not a good conſideration, as being againſt 

aw ; for it is extortion in the ſheriff to take it, and un- 
Jawful for the other to give it, Rol. Abr. 16. 19 Vin. Abr. 
445. pl. 3. Ergo Cre. Eliz. 654. is not law. Executor 
ſues execution by Elegit, and B. a Rtranger, as a friend to 
the executor, in conſideration that the ſheriff will execute 
the ſaid Elegit preſently, and of ſixpence paid him by the 
ſheriff, aſſumes to pay 601. to him, whereupon the ſherif 
executes the writ, his conſideration is againſt law, for 
the ſheriff ought to do his duty without reward; and this 
601. is not any diſcharge of ſheriffs fees due by'the ſtatute, 
being given by a ſtranger, and not expreſs for them. Rol. 
Abr. 16. And though it was alledged, that this ſum pro- 
miſed him is no more than what the /fatute of 29 Elix. 
allows him to take for his fees, yet that helps not the caſe, 
for that Statute only excuſes him for his taking fees, 
whereas the common law did not permit him to take any 
thing for the executing writs ; and the giving of ſixpence 
is no ſufficent conſideration, being joined with the other 
that is unlawful, Cro. Fac. 103. 


Al. is outlawed at the ſuit of B. for debt, and B. aſſumes, 
in conſideration that C. a ſtranger will arreſt 4, upon a 
Cap' Utlegat', that he will pay him 40s. This is no good 
conſideration, although he ſhews in his declaration that he 
was after made a ſpecial bailiff to the ſheriff, to arreſt him 


by a warrant directed to him. This is extortion ; and the 
ſheriff 


2 
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ſheriff by ſuch means may extort great ſums-for doing his 
office: And the bailiff is the officer of the ſheriff, and his 
ſervant. Rol. Abr. ib. Jones 65. Latch. 54. But if a 
promiſe be made to a mere ſtranger to go to the ſheriff and 
procure him to- arreſt J. S. this is a good conſideration, 
So if one pray me to go with the ſheriff to aſſiſt him in 
making * and promiſeth me, &c. it is good. 


Notwithſtanding the foregoing Statutes, and the deter- 
minations of the courts of Juſtice — cuſtom 
has eſtabliſhed the following fees : 

3 
Officer for an arreſt on common proceſs— O: 10: 6 
eee, =o $2110 
For levying execution - - - '- - - 1: 1:0 


For executing a writ of poſſeſſion over and 
above the ſherift”s poundage by ſtatute = 


oy .. 
* 

- 

* 


Man in poſſeſſion on execution, if he finds ” 
A >< LIES O15 IR 


[S) 
=T 


If found by the * per dice WR 


All other demands of bailiffs, ſerjeants at mace, &c, 
are matters of extortion, for which they are puniſhable _ 
by the ſtatutes and rules and orders of the courts of 
Juſtice, 


BOOKS Printed for RichAkDSON and URQUHART, 
under the Royal- Exchange, | 


0 J. 
THE PARISH OFFICER's COMPLETE GUIDE, contain- 
ing the Duty of the Churchwarden, Overſeer, Conſtable, and 
Surveyor of the Highways, as ſettled by the Act of Parliament 
paſſed laſt Seſſions; the whole laid down in an Eaſy, Conciſe, 
and Familiar Manner; and cleared from the Technical Terms 
of the Law, as well as the Inaccuracies of former Publications 
of the like Kind. The Second Edition, with conſiderable 


Additions and Improvements. 
By JOHN PAUL, Eſq; BAR RISTER at Law. 
Price 28. ſewed, * 


| 3 
EVERY LANDLORD or 'TENAN'T HIS OWN LAWYER ; 
Or, the Whole Law Reſpecting Landlords, 'Tenants, and 
Lodgers, laid down in a Simpfe, Eaſy, and Comprehenſive 
Manner, free from the Technical Terms of the Law. Con- 
. taining the moſt approved Forms of Notices to quit Premiſes : 
Directions for making and compleating a Diſtreſs, and for 
Replevying Goods when illegally taken. Alſo, Memoran- 
dums for letting Houſes, Lands, or Apartments by Agree- 
ment, or on Leaſe; and various Precedents of Leaſes, and 
other Uſeful Deeds, as ſettled by the moſt eminent Counſel. 
With the real Method of proceeding to diſpoſſeſs a bad Tenant, 
and of defending Poſſeſſion when a Tenant is Oppreſſed or 
a Injured by his Landlord. Together with an Abſtract of an 
F229 AR of the 15th GEORGE III. for regulating BUILDINGS 
8 and PARTY-WALLS in London, and its 2 The 
| Second Edition, | 
By JOHN PAUL, Eſq; BARRISTER at Law. 


Price 28. 6d. ſewed. 


| III. | 
A DIGEST OF THE LAWS Relating to the GAME of this 
KINGDOM: Containing all the Statutes now in Force, 
reſpecting the different Species of Game; including thoſe 
which have been made for che Preſervation of Sea and River 
Fiſh. The whole.illuftrated with the beſt and moſt approved 
udicial Determinations thereon, brought down to the Preſent 
Time, collected from the Law Reporters. To which is added, 
A choice Collection of Precedents of Indictments on the diffe- 
rent Statutes; together with Warrants, Deputations, &c. 
With an uſeful Is pz x to the Whole, Second Edition. 


By JOHN PAUL, Eſq; BARRISTER at Law. 
| Price 25, 6d, ſewed. 


